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FROM THE EDITOR’S VIEWPOINT 


Significant items of insurance news have 
appeared in the industry’s periodicals and 
papers in the last couple of weeks. 

The appointment of Lewis W. Douglas, 
president of the Mutual Life of New York 
and former Director of the Budget, to the 
important post of Ambassador to Great 
Britain, must have been gratifying to in- 
surance men throughout the country. While 
the business has temporarily lost a fine exe- 
cutive and will doubtless miss his progessive 
leadership, there will be a measure of satis- 
faction gained in knowing that the main- 
tenance of already-existing cordial relations 
with Great Britain will be in the hands of 
such a well-qualified individual. 


Fire, railroad, automobile and airplane 
casualties have been relegated to items of 
second page importance, with the explosion 
news in recent weeks from Los Angeles and 
Chicago and the structural collapse in the 
Purdue gymnasium at Lafayette, Indiana. 
This is not to say that isolated instances of 
disasters are more important than trends. 
But novel and unusual incidents have more 
news value, from the point of view of the 
citizen and the newspaper. It does not re- 
quire much conjecturing to put the blame 
for such unfortunate occurrences on the 
same source that brought about the other 
catastrophes that have rocked the nation 
this past year. Statistics show that most 
so-called accidents have their root in care- 
lessness. While it hasn’t been clearly shown 
that any of the events about which we have 
been talking were brought on by lack of due 
care, one thing is certain. Much of the 
damage would have been minimized by a 
different mental attitude on the part of those 
involved. Cities, counties and states that 
have taken definite action in educating the 
driver to more careful habits have experi- 
enced favorable results. It is to be hoped 
that the President’s coming Fire Prevention 
Conference will prove as beneficial as his 
Highway Conference. 

It was surprising to read that no liability 
insurance was carried for the gymnasium 
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at Purdue. Without passing upon whether 
the University or the State could be held 
responsible, the former in exercising a 
corporate function, and the latter in not quali- 
fying for an eleemosynary institution exemp- 
tion, it would seem that the public was little 
regarded by the school and by insurance 
agents. It was common knowledge that 
thousands of spectators would be admitted, 
for a charge, to watch basketball games and 
the like. Granted that neither the University 
nor the State should be classified as in- 
surers of their safety, there was, nevertheless, 
a duty to provide a safe place for observers. 
Whether the fault lay in lack of inspection 
or in admitting more than a safe number, 
or whether it was an act of God, insurance 
should have been provided as a safeguard. 
Regardless of whether the University in- 
tends to deny liability as a matter of preroga- 
tive, it would seem that the public had a 
right to test its claim against an insurer. 
There is still an argument for insurance if 
the University intends to reimburse the in- 
jured. Such a loss is an unfair burden on 
the supporting funds, whether they be public 
or private. Insurance companies may well 
caution their agents to search out such mar- 
kets to avoid a reproachful public attitude 
in the future, 


It is refreshing to note the steps that have 
been taken in the legislatures of various 
states to put their insurance house in order. 
3ills have been introduced in the majority 
of states on the subject of regulation. At the 
present writing, Arkansas has made into law 
a bill regulating casualty and fire companies; 
Indiana has a bill designed to tighten cas- 
ualty insurance regulation; and Wyoming 
has taken care of its fire insurance rate regu- 
lation. Many other bills are pending, some 
in committee, others in the process of passage 
and still others before the executive for sig- 
nature. For the most part an orderly demon- 
stration is apparent, reflecting well upon the 
efforts of the proponents to accomplish what 
they set out to do. We will continue to 
watch this process with interest. 
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Rules of Discovery 
in Federal Courts 


By 
WILBUR E. BENOY 


Tt: E SUPREME COURT of the United 
States, on January 6, 1947, adopted a 
number of the rules proposed by its Ad- 
visory Committee, the most important of 
which were Rules 12, 14, 54, 60 and 73. 
Rule 80 was abrogated. Rules 25, 30 and 
0, as proposed, were not included in the 
list of adoptions. Rule 34, relating to dis- 
covery, was adopted minus the proposal 
found in Rule 30 (b), which was adopted 
into Rule 34 by reference. This reference 
apparently was not removed. It is assumed 
that the decision in the Hickman case effec- 
tively disposed of the proposed amendments 
to Rule 30 (b), which, more than any other 
tule proposed, affected trial counsel and the 
rights of litigants. These rules become ef- 
fective six months after adoption. 

We direct attention particularly to the 


recent developments with respect to the 
Proposed Rule 30 (b). 


Proposed Limited Rule of Discovery 


The proposed Rule 30 (b) provides that 
the federal District Courts have power and 


authority to require a party to disclose to 
his adversary documents pertinent to the 
issues, including the power to order the 
production and inspection of statements 
taken, after occurrence of the incident, by 
a party to the proceeding in preparation for 
anticipated litigation. An attempted prohi- 
bition placed in the proposed rule denied 
the right to inspection of such documents 
unless the court is satisfied “that denial of 
production or inspection will unfairly preju- 
dice the party seeking the production or 
inspection in preparing his claim or defense, 
or will cause him undue hardship or in- 
justice. The Court shall not order the pro- 
duction or inspection of any part of the 
writing that reflects an attorney’s mental 
impressions, conclusions, opinions or legal 
theories, or, except as provided in Rule 35, 
the conclusions of an expert.” 

The proposed rules incorporated this ex- 
ception, by reference, into Rule 26, pro- 
viding for the taking of depositions; into 
Rule 33, relating to the propounding of 
interrogatories to parties; and into Rule 34, 
providing, in its original form, for the dis- 


Mr. Benoy, for three years chairman of the Practice and Procedure Committee of 
both the Insurance Section of the American Bar Association and ‘the Interna- 
tional Association, has been most diligent in opposing the proposed amendment 
of rules relating to production and discovery in federal courts—Rule 30 (b). 
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covery and production of documents and 
other articles, for inspection, copying and 
photographing. 


Judicial Consideration of Rule 


The Supreme Court, in an opinion an- 
nounced January 13, 1947, in the case of 
Hickman, as Administrator, etc. v. Taylor et al., 
in which all the Justices concurred, consid- 
ered each and all of the rules referred to 
above. 


In that case, the plaintiff’s counsel sought 
an order, granted by the District Court, 
requiring the defendants to produce for 
inspection and disclose to the plaintiff's 
counsel all (1) signed and unsigned written 
statements taken by Attorney Fortenbaugh 
after the accident; and (2) all memoranda 
of oral conversations with witnesses and 
others, made by Fortenbaugh in anticipation 
of litigation and in preparation of the case 
for trial. 


Mr. Justice Murphy delivered the opinion 
of the Court, and Mr. Justice Jackson an- 
nounced a concurring opinion more strongly 
against the interpretation of the present 
rule, in which opinion Mr. Justice Frankfurter 
joined. 


Said Mr. Justice Murphy, exami- 
nation into a person’s files and records, 
including those resulting from the pro- 
fessional activities of an attorney, must be 
judged with care. It is not without reason 
that various safeguards have been estab- 
lished to preclude unwarranted excursions 
into the privacy of a man’s work. At the 
same time, public policies support reason- 
able and necessary inquiries. Properly to 
balance these competing interests is a deli- 
cate and difficult task.” 


Under this suggestion, no doubt, counsel 
for insurance companies will meet, from 
time to time, with a claim for the privilege 
of invading their files and correspondence; 
and the question of balancing “these com- 
peting interests” will arise. 


History of Hickman Case 


In the Hickman case public hearings, at 
which all four of the survivors of the ca- 
tastrophe were examined, were held before 


the United States Steamboat Inspectors. 
This testimony was recorded and made 
available to all interested parties. Forten- 
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baugh subsequently interviewed all the 
persons believed to have some information 
relating to the accident and made memo- 
randa of what these parties told him. He 
supplemented the inquiry of the inspectors 
with inquiries to the survivors of the crew 


All the cases were settled, save one on 
which suit was filed. The petitioner filed 
interrogatories directed to the defendants. 
one of which asked the defendants to attach 
“exact copies of all such statements if in 
writing, and if oral, [to] set forth in detail 
the exact provisions of any such oral state- 
ments or reports.” Supplemental interroga- 
tories asking for additional information of 
the same character were filed. Answers t 
these admitted that statements had been 
taken, but the defendants declined to answer 
the interrogatories further, on the ground 
that such requests called for “privileged 
matter obtained in preparation for liti- 
gation” and constituted “an attempt to 
obtain indirectly counsel’s private files,” 
and that an answer would “involve prac- 
tically turning over not only the complete 
files, but also the telephone records and, 
almost, the thoughts of counsel.” 

The District Court for the Eastern Dis 
trict of Pennsylvania, sitting en banc, found 
that the request for such matter was not 
privileged and ordered the defendants te 
answer. They refused, and were cited for 
contempt. The rule in contempt was 
granted. (4 FRD 479.) Appeal was taken 
to the Third Circuit Court of Appeals, also 
sitting en banc, which reversed the judg- 
ment of the District Court. (153 F. (2d) 
212.) The appellate court held that the 
information sought was part of the work 
product of the lawyer” and hence privi- 
leged from discovery under the Rules of 
Civil Procedure. (Rule 34.) Certiorari was 
granted, and on the merits of the case 
briefs were filed as amicus curiae by coun- 
sel for the United Railroad Workers of 
America, the C. I. O., the National Mart- 
time Union of America and a committee 
of the American Bar Association 


Controversial Issue 


Mr. Justice Murphy’s opinion takes cog- 
nizance of “the widespread controversy 
among the members of the legal profession 
over the problem raised by this case.” In 
fact, no legal controversy respecting rules 
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has arisen in times 


of court that 
seems to parallel it. 
Mr. Justice Murphy called attention to 
the fact that the answers to the interroga- 
tories propounded and answered had served 
“to reveal the facts in Fortenbaugh’s pos- 
session to the fullest extent consistent with 
public policy. Petitioner’s counsel practi- 
cally admits that he wants the oral state- 
ments only to help prepare himself to 
examine witnesses and to make sure he 
has overlooked nothing. That is insufficient 
under the circumstances to permit him an 
exception to the policy underlying the pri- 
vacy of Fortenbaugh’s professional activi- 
ties. If there should be a rare situation 
justifying production of these matters, the 
petitioner’s case is not of that type.” 


recent 


Right of Privacy Remains 


Further referring to the liberal ideals of 
the deposition-discovery rules, the Court 
concluded that to adopt the construction 
contended for by the petitioner, would strip 
the rules of much of their meaning: 

“But the general policy against invading 
the privacy of an attorney’s course of 
preparation is so well recognized and so 
essential to an orderly working of our sys- 
tem of legal procedure that a burden rests 
on the one who would invade that privacy 
to establish adequate reasons to justify pro- 
duction through a subpoena or court order. 
That burden, we believe, is necessarily im- 
plicit in the rules as now constituted.” ? 

Concluding Mr. 
Murphy said: 


“When Rule 26 and the other discovery 
tules were adopted, this Court and the 
members of the bar in general certainly 
did not believe or contemplate that all the 
files and mental processes of lawyers were 
thereby opened to the free scrutiny of their 
adversaries. And we refuse to interpret the 
tules at this time so as to reach so harsh 
and unwarranted a result.” 


his opinion, Justice 


Mr. Justice Jackson’s opinion limited the 
question before the court, whereas Mr. 
Justice Murphy indulged in a free interpre- 
tation of all the rules. Mr. Justice Jackson 
Pointed out many of the evils which would 
result from the adoption of proposed Rule 
3 (b). As a lawyer would be required, 


_— 


‘Footnotes appear on p. 198. 


in many instances, to be a witness for his 
client, his credibility would come into ques- 
tion; on occasion he might be required to 
take the stand even against his own client. 
Attention is directed to the impossibility 
of reducing accurately to writing what 
witnesses, and others having information 
concerning the case, may say. Mr. Justice 
Jackson concluded: 


Making the Attorney a Witness 


“The lawyer who delivers such statements 
often would find himself branded a deceiver 
afraid to take the stand and support his 
own version of the witnesses’ conversation 
with him, or else he will have to go on the 
stand and defend his own credibility—per- 
haps against that of his chief witness, or 
possibly even his client. 

“Every lawyer dislikes to take the witness 
stand and will do so only for great reasons. 
This is partly because it is not his role; he 
is almost invariably a poor witness. But 
he steps out of professional character to 
do it. He regrets it; the profession dis- 
courages it. But the practice advocated 
here is one which would force him to be 
a witness, not as to what he has been or 
done but as to other witnesses’ stories and 
not because he wants to do so but in self- 
defense. the attorney is open to the 
charge of suppressing evidence at the trial 
if he fails to call such a hostile witness 
even though he never regarded him as 
reliable or truthful.” 

Another very serious reason why the 
proposed Rule 30 (b) was inimical to the 
best interests of the litigant and attorneys, 
is that to disclose the statements as a whole 
gives unscrupulous counsel or parties the 
opportunity of avoiding the statements of 
the witness so that impeachment is im- 
probable or impossible. 


Mr. Justice Jackson stated that there may 
be circumstances where the statements, for 
the purpose of impeachment, may be re- 
quired to be produced. Presumably such 
a situation would occur where a witness, 
testifying for either party, is suspected of 
telling an untruth, in which event counsel 
may desire to take the chance of calling 
upon opposing counsel, at the trial table, 
to produce the statement of the witness. 
Such a chance is, of course, inadvisable 
except in extremis. 
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Mr. Justice Murphy called attention to 
the underlying situation affecting the re- 
lationship between attorney and client: 

“Historically, a lawyer is an officer of the 
Court and is bound to work for the advance- 
ment of justice while faithfully protecting 
the rightful interests of his clients. In per- 
forming his various duties, however, it is 
essential that a lawyer work with a certain 
degree of privacy free from unnecessary 
intrusion by opposing parties and their 
counsel. Proper preparation of a client’s 
case demands that he assemble information, 
sift what he considers to be the relevant 
from the irrelevant facts, prepare his legal 
theories and plan his strategy without un- 
due and »eedless interference. That is the 
historieal and the necessary way in which 
lawyers act within the framework of our 
system of jurisprudence to promote justice 
and to protect their clients’ interests, This 
work is reflected, of course, in interviews, 
statements, memoranda, correspondence, 
briefs, mental impressions, personal beliefs 
and countless other tangible and intangible 
ways—aptly, though roughly, termed by 
the Circuit Court of Appeals in this case 
as the ‘work product of the lawyer.’ Were 


such material open to opposing counsel on 
mere demand, much of what is now put 


down in writing would remain unwritten. 
An attorney’s thoughts, heretofore inviolate, 
would not be his own. Inefficiency, unfair- 
ness and sharp practices would inevitably 
develop in the giving of legal advice and 
in the preparation of cases for trial. The 
effect on the legal profession would be 
demoralizing. And the interests of the 
clients and the cause of justice would be 
poorly served.” 

Since the Supreme Court, to this date, 
has failed to approve Rule 30 (b), as pro- 
posed by the Advisory Committee, and has 
so construed the present rule as to impose 
upon opposing counsel the burden to show 
cause for disclosure of statements and 
memoranda other than that he wants to 
see them, the present controversy would 
seem to be ended for the time being. 


However, all questions under Rule 34, 
as proposed and adopted on January 6, 
1947, are by no means settled. Mr. Justice 
Murphy expressly took the position that 
the statements and memoranda referred 
to, “fall outside the scope of the attorney- 
client privilege and hence are not protected 
from discovery on that basis.” 

Further, the Court injected doubt as to 
certain documents and memoranda which 
may properly be called for in every cause, 
for Mr. Justice Murphy said: 

“We do not mean to say that all written 
materials obtained or prepared by an adver- 
sary’s counsel with an eye toward litigation 
are necessarily free from discovery in all 
cases. Where relevant and nonprivileged 
facts remain hidden in an attorney’s file 
and where production of those facts is 
essential to the preparation of one’s case, 
discovery may properly be had. Such writ- 
ten statements and documents might, under 
certain circumstances, be admissible in evi- 
dence or give clues as to the existence or 
location of relevant facts. Or they might 
be useful for purposes of impeachment or 
corroboration. And production might be 
justified where the witnesses are no longer 
available or can be reached only with diffi- 
culty.” 

These matters suggest a field in which 
counsel for a party may seek to exercise 
his rights but the decision undoubtedly does 
cast upon counsel seeking the statements 
the duty of showing a real cause for their 
production, beyond his mere desire to see 
and use them. 

It will be borne in mind that the original 
rules enlarge the scope of discovery by 
permitting inquiry (Rule 26 (b)) as to 
“the identity and location of persons having 
knowledge of relevant facts.” Rule 26, as 
amended, further specifically recognizes the 
so-called “fishing expeditions”: 

“It is not ground for objection that the 
testimony will be inadmissible at the trial 
if the testimony sought appears reasonably 
calculated to lead to the discovery of ad- 


missible evidence.” [The End] 


FOOTNOTES 


Report of proceedings, Section of Insurance 
Law of the American Bar Association, as fol- 
lows: 

Philadelphia meeting—1940-41, p. 226. 

Indianapolis meeting—1941-42, p. 144. 

Detroit meeting—1942-43, pp. 265, 278. 


Atlantic City meeting—1946, not yet published. 

2See note in the annotations of the Court. 
Rule 34 is referred to as being explicit in its 
requirement that a party must show cause be- 
fore obtaining a court order directing another 
to produce documents. 5 FRD 433. 
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Some legal aspects of 


Group Life Insurance 


By 


SAMUEL J. 


CINCE GROUP life insurance, which 
began its nervous growth some twenty- 
five years ago, has now reached maturity, 
it is time to examine a number of its 
important phases and the various interpre- 
tations by the several states. Although this 
type of coverage has been adopted by 
practically every large industry in the 
United States, the original forms are still 
in use, or but slightly modified, with the 
exception of the removal of the total and 
permanent disability clause from most con- 
tracts during the early thirties. As a result, 
the courts are struggling to interpret out- 
moded and ambiguous documents which 
have not kept apace with social and indus- 
trial progress. This thesis is corroborated 
by the varying constructions 
placed upon identical provi- 
sions. We are now concerned 
with an examination of these 
various interpretations toward 


Engaged in the prac- 
tice of law for some 
thirteen years in Pitts- 
burgh, Pennsylvania, Mr. 
Goldstein has specialized 
in life insurance matters; 


MUNA 


GROUP LIFE INSURANCE 


GOLDSTEIN 


the end of 
pattern, 
While many states have legislated mini- 
mum and uniform requirements for group 
insurance contracts, the results even under 
such contracts have been none the less 
surprising and divergent. In states where 
there are legislative requirements, a thirty- 
one-day grace period is usually a minimum 
essential, together with a conversion clause 
providing that in the event of termination 
of employment (or of insurance) the em- 
ployee has the privilege of converting his 
group insurance into any one of the ordi- 
nary and standard policies issued by the 
insurer, except term insurance, the con- 
version to be allowable for a period of 
thirty-one days (and to take 
effect on the thirty-first day 
after the termination of em- 
ployment). The grace period 
extended to the employer and 


establishing some consistent 


frequently appearing as 
counsel in group insur- 
ance litigation, he has 
undoubtedly contributed 
to the law established in 
that field. 
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set forth in the master contract, ordinarily 
is not contained in the individual certificate 
issued to the several employees under the 
master contract. On this phase alone there 
have been divergent decisions, some states 
holding that the grace period is allowable 
to the employee, others holding conversely. 

Under the conversion clause outlined 
above, some jurisdictions have held that 
the insurance continues in force for thirty- 
one days after the termination of employ- 
ment, during which period the employee 
may convert. Other jurisdictions hold that 
the insurance does not automatically con- 
tinue in force for thirty-one days but the 
privilege exists for thirty-one days, during 
which time the employee may convert, the 
new policy being effective on the conversion 
date or retroactive to the date of termi- 
nation. 

A number of questions have arisen— 
namely, requirements of premium contri- 
butions where the employee is not actively 
at work, determination of employment 
status, modification of group contracts 
without notice to the employees insured, 
and certain limitations provisions contained 
in some contracts. These will be discussed 
in some semblance of order dependent 
upon their relation to the main topic dis- 
cussed herein. 


Termination of Employment 


Most of the litigation, however, has arisen 
in circumstances involving a termination of 
employment with or without notice to the 
employee. 

In the recent case of Jones v. Metropoli- 
tan Life Insurance Company, decided by 
the Superior Court of Pennsylvania, the 
liberalism in interpreting group contracts 
for which the Pennsylvania courts have 
always been known was further extended. 
Jones became insured on July 27, 1935, and 
was issued a certificate which provided for 
the payment of the principal sum “if death 
occurs while the employee is in the employ 
of the employer, or within thirty-one days 
after termination of employment and while 
the group policy is in force.” The insured 
stopped working on July 30, 1938, because 
of pulmonary tuberculosis, from which he 
died on February 19, 1940, prior to his 





1 Footnotes appear on p. 205. 
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sixty-fifth birthday. Between those dates 
he was totally disabled and did not work. 
On his employee’s record sheet appears 
the following notation: “73038 furloughed 
2037.” 

On August 1, 1938, his employer, on an 
insurance company form, notified the insur- 
ance company of the names of employees 
whose “insurance is to be cancelled.” On 
this form, appeared the name of John W. 
Jones, followed by the symbol “1-A,” which 
meant that he had been discharged or re- 
signed. There was evidence that following 
July 30, 1938, Jones had gone to the mill 
insurance office and had been informed, 
“Your insurance will be taken care of.” 
The master contract contained the follow- 
ing provision with regard to discontinuance 
of insurance: 

“Discontinuance of Insurance 

“(a) The insurance on any Employee 
insured hereunder shall cease automatically 
thirty-one (31) days after the date of the 
termination of employment of such Em- 
ployee, except as provided in the second 
paragraph below. 

“Cessation of active work by an Em- 
ployee shall be deemed to constitute the 
termination of his employment, except as 
provided in the next paragraph. 


“In the case of the absence of an Em- 
ployee from active work on account of 
sickness or injury, or on account of retire- 
ment on pension, or for not longer than 
three (3) months on account of leave of 
absence or temporary layoff, the employ- 
ment of such Employee may, for the pur- 
poses of this Policy, be deemed to continue 
until terminated by the Employer. The 
insurance hereunder on such Employee 
shall cease thirty-one (31) days after the 
date of such termination by the Employer, 
as evidenced to the Company by the Em- 
ployer, whether by notification or by ces- 
sation of premium payment on account of 
the insurance hereunder of such Employee.” 

The policy also contained the usual con- 
version privilege and extended death benefit 
clause. This clause provided that if death 
occurred prior to the employee’s sixty-fifth 
birthday and within twelve months from the 
date of termination of his employment, or 
within a period not longer than the time the 
insurance previously had been in force, the 
principal sum was payable to the beneficiary 
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upon the requirement that the insured em- 
ployee was totally and permanently disabled 
during this period. 


When Does Employment Terminate? 


The lower court gave binding instruc- 
tions for the defendant on the theory that 
the granting of a furlough to an employee 
was a termination of employment. The ap- 
pellate court, however, held that there was 
no construal of this term in the group con- 
tract, and hence granted a new trial that a 
jury might pass upon the question. Ob- 
viously, if a furloughed employee was still 
an employee for the purposes of group in- 
surance, he was entitled to recover under 
the facts of this case. The court held: 


“Under the terms of the Group Policy, the 
circumstance which ends the insurance cov- 
erage thirty-one days later is designated as 
‘termination of employment’. While the 
facts showing the termination of employ- 
ment may vary, so that cessation from ac- 
tive work constitutes an immediate termi- 
nation of employment, or in case of a leave 
of absence of a temporary lay-off, three 
months may expire before the employment 
is terminated, but when the absence is on 
account of sickness or injury, or retirement 
on pension, the employment may never be 
terminated and not until the event has oc- 
curred does the insurance lapse. It is sig- 
nificant then that although the policy clearly 
enunciates when termination transpires in 
the event of cessation from work or a leave 
of absence or a temporary lay-off, in those 
cases where no time limitations forbid the 
employer from continuing the status of em- 
ployment, namely, when sickness or injury 


exist, or the employee is on pension, the- 


contents of the term in question are not de- 
fined. Since the employer has the option 
to continue the employment indefinitely, 
some positive act clearly indicating the end- 
ing of employment must be necessary. 


[Duty of Employer To Inform] 


“The term ‘termination of employment’ 
is used with apparently similar import in 
the two clauses entitled ‘Conversion Privi- 
lege’ and ‘Discontinuance of Insurance.’ Its 
content in the latter clause has not as yet 
been judicially determined; its scope in the 
former proviso has been ascertained by this 
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court: . .-. Osanich v. Metropolitan Life 
Ins. Co., 119 Pa. Superior Ct. 52, 65, 180 A. 
576. See Poch v. Equit. Life Assur. Co., 343 
Pa. 119 [6 CCH Life Cases 328], 22 A. (2d) 
590. After all, provisos containing the 
privilege of converting within thirty-one days 
of the termination of employment, group 
insurance into any other form custom- 
arily issued by the insurance company are 
required by statute as a part of the standard 
group life insurance policy, Act of April 26, 
1929, P. L. 785, §1, 40 P. S, 532, in order 
to give some insurance protection to old or 
sick employees who are discharged for their 
poor physical condition at a time when they 
make hazardous insurance risks. To assure 
the employee of receiving the advantage 
conferred by the statute a duty is cast upon 
the employer to inform the employee clear- 
ly and unequivocally when his employment 
is being terminated to give him an opportu- 
nity to make a choice, file an application, and 
ready the money. Undoubtedly, the policy 
uses the term in the same sense as the stat- 
ute—the complete severance of occupational 
bonds by unmistakable notice to the em- 
ployee. Similar considerations of justice 
call for notice to the employee when his 
certificate is ended by the termination of 
employment. Actually, the conversion privi- 
lege is timed to allow the converted insur- 
ance to go into effect at the moment when 
the group insurance certificate expires thirty- 
one days after the termination of employ- 
ment. For the purposes of both provisos, 
until the employee is clearly informed that 
he is discharged, the employment relation 
is not terminated. Thus the contract is con- 
strued to operate fairly and justly as pre- 
sumably the employer and the company 
intended. McDonald v. Penn. Mut. Life As- 
sur, Co., 122 Pa, Superior Ct. 288, 186 A. 227. 
Furthermore, the construction placed 
by the employer on the status of the em- 
ployee ‘did not legally determine it.’ Grove 
v. Equit. Life Assur. Co. The legally 
important question was not whether the 
employer thought that he gave notice of 
termination of employment, but rather 
whether the notice was in fact given. 


[Premium Payments] 


“The court below was persuaded that as 
assured had paid no ‘premiums after July 
30, 1938, the policy was ineffective at the 
date of assured’s death. An examination of 
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the Master Policy and Certificate discloses 
that the only clause which relates to the 
payment of premiums by the employee is 
found in the latter part of paragraph ‘b’ un- 
der ‘Discontinuance of Insurance’ as fol- 
lows: ‘Failure of any employee to make 
contribution when due, as required by the 
employer, to the cost of his insurance here- 
under shall be deemed notice to the em- 
ployer that his insurance hereunder is to 
be discontinued.’ 


“To begin with we have no proof that the 
employer ever required contribution from 
this employee to the cost of his insurance 
during his period of disability and further, 
as we read this policy, when an employee 
was absent from active work on account of 
sickness or injury, or on account of retire- 
ment on pension or for not longer than 
three (3) months on account of leave of 
absence, or temporary lay-off, contributions 
were not required to be made by the em- 
ployee. Ordinarily the method of contri- 
bution by an employee under a group pol- 
icy is by a deduction from his pay, which 
could not be done when he was not active- 
ly at work. Under the exceptions noted the 
policy continued in force without the pay- 
ment of premiums, until the termination of 
the employment.” 

The case subsequently was retried, and 
the jury found for the plaintiff on the theory 
that a furloughed employee has not been 
discharged and hence was insured under 
the group contract. 


Pennsylvania Judicial Precedent 


Pennsylvania’s interpretation of what is 
meant by termination of employment, is the 
result of a long line of studied decisions on 
the question, beginning with the case of 
Turley v. John Hancock Life Insurance Com- 


pany. This case was followed by Ozanich 
v. Metropolitan Life Insurance 
Seczygielski v. Travelers Insurance Company, 
Grove v. Equitable Life Assurance Society, 
and finally by the startling decision in the 
case of Cipa v. Metropolitan Life Insurance 
Company. 

Turley:v. John Hancock Life Insurance 
Company is authority for the proposi- 
tion that “failure of the deceased to report 
for work because of his total and per- 
manent disability, was not such a leaving 
of his employment as would justify his 


Company, . 


discharge and removal from the rolls of the 
company as to cause a termination of his 
insurance. The word ‘leaving’ must be con- 
strued in its usual sense with reference 
to employment that involves some voluntary 
act on the part of the employee. A more 
reasonable interpretation of the word 
‘leaving’ as applied to an employee would 
mean the quitting of the employment and 
does not contemplate the failure of the em- 
ployee to report for work by the reason of 
a total and permanent disability.” 


In Kahn v. Griscom, 144 Pa. Sup. 126, the 
employee became totally disabled and his 
employment was “terminated”, but the ter- 
mination, following the Turley case, supra, 
was not effective in disturbing his insurance 
rights since cessation of active employment 
by reason of disability is not a voluntary 
leaving of employment, nor does it allow 
for an effective termination of employment. 


In Powell v. Equitable Life Assurance So- 
ciety, 174 S. E. 649, the defendant resisted 
the claim on the ground that employment 
had terminated December 10, 1931, and the 
certificate had been cancelled February 1, 
1932. Subsequent to December 10, 1931, the 
employee had paid no contributions, and he 
died on February 27, 1932. The appellate 
court sustained a recovery: “While an employee 
who voluntarily severs his or her employ- 
ment or who to his knowledge is discharged 
for any reason or for no reason, loses 
his or her benefit under the policy, I charge 
you that the beneficiary cannot be arbitrarily 
deprived of the benefits of the poltcy [and] 
neither the insured nor the beneficiary can ar- 
bitrarily be deprived of its benefits without 
notice.” 


In Emerick v. Connecticut General Insur- 
ance Company, 179 Atl. Rep. 335, perhaps the 
leading and most widely quoted case on the 
subject, the court held that the employment 
relationship cannot be terminated where the 
status of disability obtains, regardless of 
whether the employee had notice of an al- 
leged termination of employment, and re- 
gardless of whether the employer had notice 
of the fact of disability. Nothing can af- 
fect the employee’s status after disability. 
It is also well to note that in the Powell 
case the policy contained a provision that 
the insurance might be terminated: “Upon 
the termination of employment for any reason 
whatsoever.” E 
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In the Ozanich case, the question of ter- 
mination of employment with notice arose 
in connection with the conversion privilege 
outlined in the insurance contract. The case 
is in line with most jurisdictions in holding 
that where a group contract contains a 
thirty-one-day conversion clause following 
the termination of employment, the em- 
ployee must receive notice or have knowl- 
edge that his employment is terminated. 
Otherwise, his status continues unimpaired 
under the group contract. However, even 
though the contract contains no provision 
pertaining to the particular situation, the 
decisions are not irreconcilable, depending 
on the particular approach of the deciding 
tribunal. 


In accord with the proposition that there 
can be no effective termination of insurance 
without notice to the employee, is the case 
of Nick v. Travelers Insurance Company, de- 
cided by the Missouri Supreme Court on 
September 4, 1945, and reported in 11 CCH 
Lire Cases 38. The court held that the in- 
sured is entitled to receive notice of termi- 
nation of his employment and cancellation 
of his insurance coverage. Otherwise, the 
thirty-one-day conversion period would be 
meaningless. This is practically the same 
language used by the Pennsylvania Superior 
Court in the Ozanich case. 


It is interesting to observe that in those 
decisions holding an employee covered by 
the group contract by reason of no termina- 
tion of employment or termination without 
notice to him, where the policy does not 
contain a clause providing for automatic 
cessation of insurance coverage upon failure 
to pay the monthly contribution, usually 
little or no mention is made of the necessity 
for the employee to continue his monthly 
contribution in order to keep his insurance 
coverage alive. In the Jones case, the court 
circumvented the proposition by finding 
that no premiums were required of the 
employee such as were contemplated by the 
language of the group contract. This atti- 
tude apparently is based on the theory that 
since the contract is primarily between the 
insurer and the employer, the employer’s 
failure to collect the monthly contribution 
from any employee who has not been prop- 
erly terminated does not act in derogation 
of the employee’s right to be insured. The 
liability to pay the premium of such em- 


ployees seems to rest on the employer. 
However, since insurers delegate to the 
employer the responsibility of collecting 
monthly contributions from the employees, 
any delinquency or failure on the part of 
the employer is the act of the insurer. This 
is proper under the circumstances, 


Peyton v. Equitable Life 
Assurance Society 


That the courts are not always consistent, 
however, is illustrated in Peyton v. Equitable 
Life Assurance Society (Pa. Superior Court, 
11 CCH Lire Cases 964). Peyton became 
insured on July 9, 1943, and continued to 
work until August 13, 1943, after which he 
no longer reported. On August 28, 1943, 
he was arrested and lodged in jail, where he 
remained until his death, from pulmonary 
tuberculosis, on January 29, 1944. The 
policy contained an extended death benefit 
provision insuring employees without addi- 
tional premium contributions who die after 
the cessation of coverage, in accordance 
with the terms of the policy, within a 
period not longer than the time they have 
been insured. To benefit from this provi- 
sion, employees must be totally disabled 
during the interval between the cessation of 
insurance coverage and death. Since the 
monthly insurance contribution was de- 
ducted from the employee’s earnings for 
the subsequent month, Peyton’s insurance 
was paid for July, August and September, 
1943. The policy also contained an auto- 
matic cessation clause in the event of non- 
payment of monthly contributions. Peyton’s 
personnel record indicated that his insur- 
ance terminated on September 30, 1943; 
however, his employment did not terminate 
officially until October 12, 1943. Apparently 
in line with the cases, the trial judge ruled 
as a matter of law that the insurance ex- 
pired thirty-one days after September 30, 
1943, or October 31, 1943, in the light of 
the conversion clause in the policy, which 
provided that the insurance cease thirty-one 
days after the termination of employment. 
The court en banc entered judgment not- 
withstanding the verdict which the appel- 
late court affirmed on the theory that the 
provision for extended coverage for thirty- 
one days upon termination of employment 
could apply only where the non-payment of 
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premium clause which precedes it in the 
policy does not apply, and where employ- 
ment has terminated. Even though the 
contract provided that “in the event of ter- 
mination of his regular employment at his 
customary place of employment with the 
employer in the classes of employees insured 
hereunder, without regard to the cause of such 
termination, the insurance shall automatically 
cease upon the 31st day following the termina- 
tion of employment,” the court held that “the 
mere privilege of conversion within 31 days 
after the termination of employment while the 
employee is insured under the policy does not 
here extend the coverage. This privilege which 
Peyton did not attempt to exercise before his 
death on January 29, 1944, did not constitute 
a@ contract to continue the insurance where 
there had been a termination of the insurance 
on September 30, 1943, as the result of non- 
payment of the insurance contribution by the 
employee.” 

It is also interesting that the court ruled 
as a matter of law that the thirty-one-day 
grace period extended by the insurer to the 
employer is not applicable to employees. 
The court further held that “the determining 
factor here is the policy provision requiring 
payment by an employee of a monthly con- 
tribution in advance as a condition precedent 
to insurance coverage. By the clear terms of 
the group policy and the individual certificate, 
failure of an employee to make such payments 
constitute an automatic cessation of insurance 
coverage.” In the writer’s opinion, the 
language of the contract is ambiguous, and 
in such cases the ambiguity should be con- 
strued most favorably on behalf of the in- 
sured: employee. 

Although the writer contended that the 
uncollected earnings in the hands of the 
employer were more than sufficient to pay 
the October contribution which the em- 
ployer was authorized to deduct by virtue 
of an authorization card signed by the 
employee at the time he became insured, 
both the lower and appellate courts ignored 
this phase of the case. The net effect was to 
deprive the employee of not only the grace 
period, which it is contended was applicable 
to the employee, but also the thirty-one-day 
conversion privilege following the termina- 
tion of employment. On September 30, 
1943, Peyton was still an employee. This 
relationship was not certain until October 
12, 1943, when the thirty-one-day conver- 


sion period became effective and obviously 
continued until November 12, 1943. There 
is little or no justification for the decision 
in the light of the established line of cases. 


Nothing in the decisions seems to rule 
out the possibility of multiple employers, 
in line with the decision of Cipa v. Metro- 
politan Life Insurance Company, supra. In 
this case, the insured employee was given 
a temporary lay-off on January 5, 1942, and 
on January 7 of the same year accepted 
employment with another company where 
he worked continuously until his death on 
February 11, 1942. The group policy pro- 
vided that in case of temporary lay-off of 
not more than three months, employment 
would be deemed to continue until ter- 
minated by the employer, and the life in- 
surance would cease from the date of such 
termination. The employment commencing 
on January 7, 1942, was temporary, and 
there had never been a termination of em- 
ployment by the first employer. The de- 
fendant, however, contended that the insured 
voluntarily terminated his employment by 
going to work for the other company; 
hence, the beneficiary was not entitled to 
the proceeds since the insured’s death oc- 
curred more than thirty-one days after his 
re-employment. 


The theory of this case recently was 
tested by the writer in Micenko v. Metro- 
politan Life Insurance Company.’ In this 
case, the employee went out on strike and, 
shortly before the strike was called off, 
accepted a temporary job with another 
employer. The policy contained a provision 
that the insurance would expire thirty-one 
days after the termination of employment. 
When Micenko did not return to work fol- 
lowing the settlement of the strike, the 
employer notified him and allegedly ter- 
minated his employment. Micenko, how- 
ever, died during the ensuing thirty-one-day 
period. The court held that the beneficiary 
was entitled to recover. There was no ap- 
peal. Obviously, then, there appears to be 
no reason why a man cannot be employed 
by two employers at the same time and be 
insured under two separate group life insur- 
ahce contracts, on both of which, in the 
event of his death, the beneficiary could 
recover. 


In Southern Life Insurance Company v. 
Cobb (Georgia, 10 CCH Lure Cases 186), 
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the employer terminated the decedent’s 
employment on February 20, 1943, the con- 
tribution having been made for the month 
of February. The decedent died on March 
18, 1943, without having made application 
for conversion. Although the contract ex- 
pressly provides for a conversion privilege, 
the court held that the insurance was not 
extended automatically. 


In Morales v. Equitable Life Assurance 
Society (Indiana, 10 CCH Lire Cases 1025) 
the decedent was temporarily laid off on 
February 17 and died May 3, 1938. No pre- 
miums were deducted for March, April and 
May. The policy provided that insured em- 
ployees temporarily laid off, given leave of 
absence, disabled or retired, could, at the 
employer’s election, be considered in em- 
ployment during such period. Since the 
employer made no election, Morales was 
not insured at his death. There does not 
appear to be any notice of termination to 
the employee nor any requirement to make 
monthly contributions while he was not at 
work. The decision is unsatisfactory since 
it violates the accepted principle of notice 
of termination of employment. Deciding 
the case on this point, the court did not 
discuss non-payment of premiums. The 
decision indicated that an employer was 
given discretion in exercising the “election” 
proviso and apparently could do so any 
time after the contract came into being. The 
writer insists that this was not the intention 
of the parties to the contract. 


The practical effect of such a clause has 
been to give the employer the privilege of 
selecting which employees in these cate- 
gories shall be covered and which shall be 
cancelled. Hence, since most group insur- 
ance plans are operated by the employer on 
a self-accounting basis, it does not always 
operate fairly to all employees.‘ 


In Nick v. Travelers Insurance Company, 
supra, the Missouri Supreme Court ruled 
that the insured employee was entitled to 
notice that his employment was terminated 
before his insurance could be cancelled 
while he was temporarily laid off. 

The Texas Civil Court of Appeals took 
a different view of the conversion privilege 
in Roy v. Aetna Life Insurance Company (11 
CCH Lire Cases 272), where a terminated 
employee died within thirty-one days. The 
court ruled that the employee was not cov- 
ered at the time of his death. 


In Huston v, Travelers Insurance Company 
(Ohio, 12 CCH Lire Cases 50) the policy 
contained a provision continuing in force 
for a period of three months the insurance 
of employees temporarily laid off or dis- 
abled, and thereafter during the continuance 
of disability until the employer notified the 
company to cancel. The insured became 
disabled on January 15, and died August 
21, 1944. On April 3, 1944, the employer 
notified the insurer to cancel. The plaintiff 
rightly contended that the employee was 
entitled to notice of cancellation in order 
to avail himself of the conversion privilege, 
but the court held that since neither the cer- 
tificate nor the group policy required such no- 
tice, none was necessary. The case is bad law. 

If a disabled employee cannot be dis- 
charged in order to divest his group insur- 
ance coverage, as long as he is willing to 
make monthly contributions, would it not 
be reasonable to conclude that in cases of 
cancellation or threatened cancellation the 
employee could go into equity to seek 
injunctive relief against the employer? This 
theory is now being tested in Pennsylvania 
in several pending cases. The subject is 
too broad to touch upon here, however, and 
may be discussed in the future. 


[The End] 


FOOTNOTES 


‘39 Atl. (Pa.) 721, 10 CCH Life Cases 316. 

? Turley v. John Hancock Life Insurance Com- 
pany, 168 Atl. 356; Ozanich v. Metropolitan Life 
Insurance Co., 180 Atl. 67, 185 Atl. 26; Szeczygiel- 
ski v. Travelers Insurance Co., 174 Atl. 662; 
Grove v. Equitable Life Assurance Society, 9 
Atl. (2d) 723, 2 CCH Life Cases 1176; Cipa v. 
Metropolitan Life Insurance Company, 42 Atl. 
(2d) 539 (Pa.), 10 CCH Life Cases 929. 

*3080 April Term, 1946, Common Pleas Alle- 
sheny County, Pa. 

‘King v, Carnegie Illinois Steel Corporation, 
1838 January Term, 1946, Common Pleas, Alle- 


gheny County, Pa.; Kemper v. Carnegie Illinois 
Steel Corporation, 2157 July Term, 1941, Com- 
mon Pleas, Allegheny County, Pa.; Johnson v. 
Carnegie Illinois Steel Corporation, 2288 July 
Term, 1940, Common Pleas Allegheny County, 
Pa. (In the Kemper and Johnson cases, de- 
fendant reinstated group coverage of disabled 
employees.) 

5 King v. Carnegie Illinois Steel Corporation, 
supra; Hammons v. Equitable Life Assurance 
Society, 316 April Term 1946, Common Pleas, 
Allegheny County, Pa. (These cases are in liti- 
gation.) 
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“BINDING RECEIPTS”. 


By POWELL B. MC HANEY .. . Vice President and General Counsel of the 


General American Life Insurance Company. The author presented the 
material in this article at the 1946 mid-winter meeting of the Association 
of Life Insurance Counsel, under the title of “Problems of Conflict of 


Laws in Relation to ‘Binding Receipts 


— QUESTION with which this article is 
concerned is this: If a “binding receipt” ? 
is given at the time an application for life 
insurance is made, does the law of the state 
where the receipt is given determine the 
validity, effect and construction of the con- 
tract of insurance which results therefrom? 

The apparent simplicity of this topic is 
deceptive unless one is familiar with the 
disposition of ‘certain states, best exempli- 
fied by Texas, to enact legislation designed 
to protect their residents or citizens from 
the “barbaric” laws of other states in which 
they may tsansact business, and unless one 
has more than a passing knowledge of 
the propensity of the Supreme Court of the 
United States to change its mind as to the 
intent of the “due process” and “full faith 
and credit” clauses of the Constitution. One 
finds upon examination that the apparently 
simple question cannot be answered under 
certain factual situations with any great 
degree of assurance or certainty. 


Types of So-Called 
“Binding Receipts” 


Since there are at least three general types 
of binding receipts, only one of which con- 
templates by its terms that the insurance 
be effective immediately, a brief discussion 
of the three types of receipts is essential to 
any discussion of the problem of conflict of 
laws that revolves around them.’ 

1. This type of receipt generally provides: 
“Insurance subject to the terms and condi- 
tions of the policy contract issued shall take 


1 Footnotes appear on pp. 214, 217. 


» 


effect as of the date of approval of above 
application by the company at its home office.” 


The rule is quite generally established 
that there is no insurance under this receipt 
until the application has been accepted at the 
home office.* 

2. This type of receipt generally provides 
that the insurance be in force “from the date 
of this receipt (or medical examination) if 
said application shall be approved and in- 
surance accepted as applied for by the home 
office of the company .. . and the money for 
which the receipt is given is sufficient to pay 
in full the first year’s premium.” 


There is a division of authority as to the 
exact meaning of this type of receipt. 


The majority of jurisdictions holds that 
there is no contract of insurance until the 
application has been approved at the home 
office of the company on the plan, at the 
premium rate and for the amount stipulated.‘ 
In other words, the approval of the applica- 
tion at the home office of the company is a 
condition precedent to the insurance’s be- 
coming effective. 


The courts of Indiana, Pennsylvania and 
Ohio hold that this type of receipt should 
be construed as granting temporary insurance 
from the date of the receipt, provided the in- 
sured was an acceptable risk on that date.’ 
This minority view fixes the place of contract- 
ing in the state where the receipt is delivered. 


Subsequently we shall see that the law to 
be applied in determining the validity and 
construction of this type of “binding re- 
ceipt” may hinge on whether the forum is ina 
majority or minority jurisdiction, since there 
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and Conflict of Laws 


are two divergent views as to the place where 
the contract of insurance first became effective. 


? 


3. By the specific terms of this type of 
receipt, the insurance is in force from the 
date of the application subject to the com- 
pany’s right, under certain specific circum- 
stances, to reject the application. Very little 
litigation has resulted from the use of this 
type, since it is clear by its terms that the ap- 
proval of the company is not a condition prece- 
dent to the effectiveness of the insurance and 
that the contract first becomes effective in the 
state where the receipt is delivered.° 

Few, if any, questions of conflict of laws 
suggested by the different types of receipts 
do not merge into the broader problems of 
conflict of laws inherent in life insurance 
policies. It follows, then, that this article 
must be restricted to applying principles 


Powell B. McHaney 


already considered by this Association in 
the excellent papers on the general subject 
by Messrs. Bruce, Dechert and O’Meara with 
perhaps some discussion of recent cases." 


Conflict of Laws Rules Unaffected 
by Statutes or Constitution 


In the absence of statutes which compel 
the application of some other law, most 
jurisdictions recognize the fundamental rule 
that the place of making the contract deter- 
mines what law shall govern the validity, 
effect and construction of a life insurance 
policy.* Implicit in this rule is the supple- 
mentary rule that the place of contracting 
is to be determined by the law of the forum.’ 


According to the Restatement of the Con- 
fet of Laws, “the place of contracting” is 
that state whose law is deemed by the forum 
to be determinative of all questions con- 
cerning the formation of the contract at 
issue.” Professor Beale has said that the 
“place of contracting” should be restricted 
to mean only the “place at which the final 
act was done which made the promise or 
promises binding.” ™ 


Where this rule of determining the “lex 
loci contractus” is applied by the courts, the 
interpretation and legal effect of the vari- 
ous types of “binding receipts” become of 
primary importance. 


Under those binding receipts interpreted 
by the courts as not effecting insurance until 
the application is approved at the home office 
of the company (type 1 and type 2 as con- 
strued by majority jurisdictions), the “place 
of contracting” is recognized almost uni- 
versally to be the state where the home office 
of the company is located, provided, of course, 
the insurance is issued as applied for.” 

Under the binding receipts interpreted by 
the courts as effecting insurance immedi- 
ately upon delivery of the receipt to the 
applicant (type 2 as interpreted by minority 
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jurisdictions and type 3), the “place of con- 
tracting” is the place where the receipt was 
delivered, since this rule recognizes that the 
insurance becomes effective immediately 
upon delivery of the receipt, provided, of 
course, the applicant is an acceptable insur- 
ance risk to the company.” 


While the great majority of jurisdictions 
has recognized that the place of making the 
contract determines the law applicable to its 
validity, effect and construction, yet, in con- 
sidering any problem of conflict of laws as 
it relates to binding receipts and contracts 
of insurance, it should be remembered that 
there are decisions that the rights of the 
parties to a contract of insurance may be 
governed by the law of the place of perform- 
ance or by the expressed intention of the 
parties.” 

Much dicta may be found in the opinions 
of the courts of the various states and fed- 
eral jurisdictions that the rights of the parties 
to a contract of insurance are governed by 
the law of the place of performance. An 
examination of many cases involving life 
insurance policies, however, reveals only one 
case where the forum applied the “perform- 
ance” rule without the support of a statute 
requiring the application of that rule.” 


The decisions holding that the parties may, 
by express stipulation, agree on the law 
which is to govern their contract are gener- 
ally subject to qualification: such a stipula- 
tion will not be effective to avoid law which 
is otherwise applicatory, and the law stipu- 
lated must have some real and substantial 
connection with the contract.” Some courts 
have refused to enforce contract provisions 
stipulating that the law of a certain state 
should govern the contract where the state 
so specified is not the one where the last act 
which made the contract effective took place, 
nor the state where the contract is deemed 
to have been made by virtue of a statute.” 


In referring to a number of cases which 
refused to enforce a provision adopting the 
law of another state, if contrary to a statute 
or public policy of the state where the con- 
tract was made, Mr. Helm Bruce observed, 
in 1920, that he was not able to find a case 
where a provision of a policy adopting the 
laws of another state had been refused ap- 
plication only because it conflicted with the 
public policy of the state where the contract 
was made when the public policy had not 


been embodied in a statute. Since 1920, jn 
several cases the Texas courts have applied 
their common law rule of insurable interest 
to policies of insurance affecting Texas res- 
idents, made and to be performed outside 
Texas.” As the Supreme Court of the United 
States grants to the state of the forum fur- 
ther authority to apply its public policy, as 
declared by its statutes or common law, to 
insurance contracts made and to be per- 
formed outside the state of the forum, it 
may be expected that state courts will quickly 
take advantage of this added authority to 
apply the law of the forum whenever it is 
favorable to the insured or beneficiary.” 
This point will be amplified under the sec- 
tion of this article entitled “Effect of Con- 
stitutional Provisions.” 


Impact of State Statutes 
and State Constitutional Provisions 


The imminent possibility of a state statute 
or constitutional provision compelling the 
forum to apply the law of a place other than 
the place of contracting or performance, or 
that intended by the parties, makes it a prac- 
tical impossibility to generalize concerning 
the rule of conflict of laws applied to any 
of the “binding receipts” or resulting con- 
tracts of insurance referred to here. An 
effort has been made to collect all of the 
statutes relating to insurance which compel 
the forum, or indicate that it may be com- 
pelled, to apply law invoked by statute or 
constitutional provision regardless of the 
intention of the parties, the law of the place 
of contracting or the law of the place of 
performance. These statutory and consti- 
tutional provisions are classified and set 
forth in an appendix to this article. While 
they may not be complete, they present ex- 
amples of the types of statutory and consti- 
tutional provisions that must be considered 
by anyone concerned with the problem.” 
The effect of these statutes or state consti- 
tutional provisions upon any problem in- 
volving conflict of laws relating to insurance 
or so-called “binding receipts”, cannot be 
overemphasized. 


Resident Policyholder Statutes 


There are statutes which by their terms un 
dertake to make the law of the state where the 
statute is in force applicable to life insurance 
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contracts issued to residents of the state re- 
gardless of where the final act that made the 
insurance contract effective occurred.” Ala- 
bama, Colorado and Utah have statutes im- 
posing the law of their respective states on 
all contracts of insurance the applications 
for which were taken within the state.” A 
similar result is obtained by those statutes 
of Minnesota, Mississippi and Oklahoma, 
which provide that all contracts of insurance 
issued upon lives in those states be deemed 
to have been made therein.” Nebraska, 
North Carolina, Tennessee and Texas have 
statutes which make their laws applicable 
to all insurance issued to persons who are 
citizens or residents of these states.” 


As a condition precedent to their doing 
business, all foreign corporations in South 
Carolina must agree that the place of mak- 
ing or performance of any contract under 
which the foreign corporation receives any 
premium or other payment from a citizen 
of South Carolina, be deemed to be within 
that state.” 


Statutes Relating to Agents 


Statutes relating to agents have been held to 
make the law of the state where the contract 
was applied for applicable regardless of where 
the contract was made or was to be per- 
formed™ Maine has construed a statute 
providing that resident agents of life insur- 
ance companies be regarded as standing in 
the place of their companies, as sufficient 
statutory authority for holding that the laws 
f Maine are applicable to the validity and 
legal effect of a contract of insurance deliv- 
ered in that state, even though the last act 
which made the contract effective occurred 
in another state. A dictum in a West Vir- 
ginia case indicates that the West Virginia 
courts might hold, if necessity arose, that 
the West Virginia resident agents’ law is 
statutory authority for holding that the act 
f countersigning in West Virginia is nec- 
essary before the contract becomes effective 
and thereby makes West Virginia law ap- 
plicable, even though without the counter- 
signature law the contract would have been 
held as made elsewhere.* We doubt that 
the West Virginia courts would follow this 
lecision if it involved a binding receipt mak- 
ing the insurance effective at the home office 
of the company in New York and if the pol- 
yholder died after approval in New York 
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but before countersignature in West Vir- 
ginia. These facts at least would test the 
court’s dictum, 


Statutes Re Policies 
“Issued” or “Delivered” 


Some courts have indicated that the statutes 
in the several states providing that policies “ts- 
sued or delivered” in those states shall contain 
specific policy provisions, are sufficient to war- 
rant the application of the law of the forum 
without regard to the law of the place where 
the last act occurred which made the contract 
effective.* While such statutes clearly were 
not intended to affect the conflict of laws 
rule of the various jurisdictions, the case of 
Union Mutual Life Insurance Company of 
Iowa v. Bailey™ illustrates the difficulties 
which may be encountered under such stat- 
utes. A resident of Colorado was induced 
by a broadcast from a radio station in Colo- 
rado to sign an application for insurance 
and mail it to the company’s home office in 
Des Moines, lowa. The company issued the 
policy in lowa and delivered it to the resi- 
dent of Colorado by depositing it in the 
mails in Iowa. The Colorado court held 
that even though the company was not licensed 
to do business in Colorado, it was actually 
doing business there when it solicited insur- 
ance through a domestic radio station and 
that station acted as a conduit for all in- 
quiries. The court then held that since the 
company was actually doing business in 
Colorado, the statutes of Colorado requiring 
a certain incontestable clause in all policies 
“issued” or “delivered” in that state became 
a part of the contract, even though the con- 
tract may have been made in Iowa. 

In sharp contrast to this Colorado deci- 
sion are two Missouri decisions involving 
the application of the Missouri suicide stat- 
ute ™ which provides: 


“In all suits upon policies of insurance 
on life hereafter issued by any company doing 
business in this state, to a citizen of this state, 
it shall be no defense that the insured com- 
mitted suicide.” 


In both cases the insurance company was 
doing business in Missouri and solicited in- 
surance from a citizen of Missouri. In both 
cases it was held that this statute did not 
apply since, under the terms of the appli- 
cations, the insurance contracts did not be- 
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come effective until the applications were 
accepted by the insurance company in the 
State of New York, so that the insurance 
contracts were governed by the law of New 
York and not by the law of Missouri.™ Ap- 
parently the Missouri statute is more readily 
subject to the construction that it applied to 
all contracts of insurance effected with citi- 
zens of Missouri, than is the statute involved 
in the Colorado case to the construction 
that it applied to all policies physically de- 
livered in Colorado, regardless of where the 
contract was made. The Colorado decision 
can best be explained by the old adage that 
“harsh facts make bad law.” 


Place of Performance Statutes 

Certain states have statutory provisions which 
by specific terms are intended to affect the 
conflict of laws rule of the forum. California, 
Montana, North Dakota and Oklahoma have 
statutes providing that all contracts are to 
be interpreted according to the law and 
usage of the place where the contract is to 
be performed or, if a contract does not indi- 
cate a place of performance, according to 
the law and usage of the place where the 
contract was made.” There have been some 
unusual results in applying these perform- 
ance statutes,” probably the most noteworthy 
being the case of Blair v. New York Life 
Insurance Company.™ 


‘Place of Contracting’’ Statute 
in Louisiana 


An interesting statute affecting the con- 
flict of laws rule of the forum has been 
adopted by Louisiana. This statute 
vides that policies issued by a life insur- 
ance company organized under the laws of 
any other state or country be “so 
preted, performed and enforced, as to give, 
accord and extend to such insured or bene- 
ficiary named therein the benefit of all 
legislative or legal enactments of any sort 
within the state or country where the 
company or corporation issuing such policy 
or benefit contract is domiciled.” ™ By this 
statute, Louisiana expressly provides what 
many courts have accomplished by judicial 
fiat. 


pro- 


inter- 


Public Policy Statutes 


In addition to the statutes here discussed 
which either specifically or by judicial con- 
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struction direct the forum to apply certain 
law, the courts may hold many other types 
of statutes declaratory of the public policy 
of the state and therefore controlling, In 
certain instances, the forum has used its 
public policy, as declared by its statutes, to 
void provisions in contracts which were valid 
where made, upon the ground that these pro- 
visions violated the public policy of the state 
of the forum.” 


Effect of Constitutional Provisions 


How far can court of the forum go in 
voiding provisions in contracts which are 
valid in the state where made, in applying 
the law of the state of the forum, or in fail- 
ing to apply the law of another state without 
violating the “full faith and credit” and 
“due process” provisions of the United States 
Constitution ? 


As pointed out by Mr. O’Meara in his 
excellent article on the “Constitutional 
Aspect of the Conflict of Laws,”™ it is the 
present policy of the Supreme Court of the 
United States to interfere as little as possible 
with state courts and to give greater respect 
to state interest or public policy than to 
protecting vested rights. This policy gives 
added importance to the state statutes and 
constitutional provisions previously 
Both Mr. O’Meara™ and Pro- 
fessor Carnahan have made a careful re- 
view of the decisions of the Supreme Court 
of the United States on this subject. The 
discussion of these cases and the cases de- 
cided since their reviews will be limited to 
the extent to which the 
Supreme Court has upheld the right of the 


State 
discussed. 


showing present 
forum partially to void or regulate insurance 
contracts finally consummated outside the 
state of the forum, and the confusion result- 
ing from these decisions. 

In general, the forum may apply the law 
of the forum, either statutory or common 
law, in pending litigation except where the 
full faith and credit provisions of the Con- 
stitution of the United States require the 
recognition of the statutes of another state 
or the application of the local law results in 
a denial of due process of law and violation 
of the Fourteenth Amendment of the Con- 
stitution.” 
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Conceptualistic Theory 
of Place of Contracting ** 


In New York Life Insurance Company v. 
Cravens, the final act which made the con- 
tract effective occurred in Missouri. The 
Supreme Court of the United States held 
that the Missouri courts could disregard a 
provision in the policy for the application 
of the laws of New York and apply the Mis- 
souri non-forfeiture statutes to the policy. 
In New York Life Insurance Company vw. 
Head® and New York Life Insurance Com- 
pany v. Dodge,” loan agreements were for- 
warded to New York for acceptance by the 
insurer there. In these two cases the Su- 
preme Court of the United States treated 
the loan agreements as separate contracts 
and held that under the due process clause 
the Missouri courts could not apply the 
Missouri non-forfeiture statutes so as to void 
the provisions of the loan agreements which 
were valid in New York where made. In 
Mutual Life Insurance Company v. Liebing,” 
the Missouri court was given the right to 
apply the Missouri non-forfeiture statute and 
to void the loan agreement made outside 
Missouri upon the basis that the insurance 
policy was a Missouri contract which con- 
tained a positive promise to make a loan. 
Thus, the loan agreement was part of the 
original contract and subject to Missouri 
law. In John Hancock Mutual Life Insurance 
Company v. Yates;,* Aetna Life Insurance 
Company v. Dunken,* Boseman v. Connecticut 
General Life Insurance Company,“ Hartford 
Accident and Indemnity Company v. Delta and 
Pine Land Company,” and Home Insurance 
Company v. Dick,* the Supreme Court held 
that under the provisions of the Constitu- 
tion of the United States the forum could 
not apply its own law, but was required to 
apply the law of the state where the contract 
was made. These cases and the factual anal- 
ysis of each, as set forth in the footnotes, 
are valuable as a background in order to 
appraise how far the present court has veered 
away from vested rights. 


Exception to Conceptualistic 
Theories 


In Griffin v. McCoach," Pacific Employers 
Insurance Company v. Industrial Accident 
Commission,* Osburn v. Oslin,® Hoopeston 


Canning Company v. Cullen® and Robertson 
v. California," the Supreme Court of the 
United States permitted the forum to apply 
its own law on the basis of state interest or 
public policy even though the final acts which 
rendered the contracts effective occurred 
outside the state of the forum. In the Rob- 
ertson™ case, the Court held that its decision 
in the Hoopeston Canning Company ™ case had 
not, in any wise, been weakened by its deci- 
sion in the South Eastern Underwriters Asso- 
ciation case.” 


In Hoopeston Canning Company v. Cullen,” 
the Supreme Court used the following lan- 
guage in describing this exception: 

“In determining the power of a state to 
apply its own regulatory laws to insurance 
business activities, the question in earlier 
cases became involved by conceptualistic 
discussion of theories of the place of con- 
tracting or of performance. More recently 
it has been recognized that a state may have 
substantial interest in the business of in- 
surance of its people or property regardless 
of these isolated factors. . To insure the 
protection of state interests it is now recog- 
nized that a state may not be required to 
enforce in its own courts the terms of an 
insurance policy normally subject to the law 
of another state where such enforcement 
will conflict with the public policy of the 
state of the forum.” (Italics added.) 318 
U. S., be: SIG-S¥7. 


This exception is difficult for the practic- 
ing lawyer to apply. He has no way of 
knowing in advance just how much weight 
the various members of the Supreme Court 
of the United States will give to the “state 
interest” of the state of the forum as op- 
posed to the vested interests created by a 
contract which is valid where made. 


Confusion as to Limits of Exception 


In Griffin v. McCoach," the only connection 
which Texas had with the transaction lead- 
ing to the formation of the contract, was the 
insured’s residence in Texas at the time the 
policy was applied for and issued. Yet it 
was held that the Texas court had the au- 
thority, under the Constitution, to apply the 
Texas law relating to insurable interest be- 
cause it was a part of‘the “public policy” 
of Texas to require that the beneficiary or 
assignee of an insurance policy possess an 
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insurable interest at the time the policy ma- 
tured as a claim in order to receive the 
proceeds of the policy. The Head™ and 
Dunken“ cases were weakened when the 
Supreme Court stated that the question of 
the forum’s public policy was not appraised 
in those cases, Confusion was introduced 
also when the Court stated that the public 
policy involved in the Head,” Dunken,* Delta 
and Pine Company“ and Dodge® cases “fell 
short of a public policy which protects its 
citizens against the assumed dangers of in- 
surance on their lives held by strangers.” 
The case of Erie Railroad Company v. Tomp- 
kins™ was referred to in a footnote of the 
opinion in such a way as to raise a doubt 
whether any conflict of law cases decided 
before the Erie Railroad Company case could 
be relied upon without appraising the state 
interest or public policy involved. None of 
these cases was overruled. 


Professor Carnahan and Mr. O’Meara 
differ as to the effect of the Griffin case on 
the Dick case.“ It seems to us that there is 
one important distinguishing fact. In the 
Griffin case the object insured, “Colonel Gor- 
don,” was a citizen of Texas at the time the 
policy was issued, while in the Dick case the 
object insured was a “tug,” insured only 
while located in Mexican waters. Thus, in 
the Griffin case, at the time the insurance 
became effective Texas had one substantial 
connection with the transaction, while in the 
Dick case Texas had no substantial connec- 
tion with the transaction at the time the 
insurance became effective. This distin- 
guishing factor must be important, for in 
the Hoopeston Canning Company case the rule 
in the Dick case is reaffirmed. 


Mr. O'Meara is of the opinion that the 
case of Pink v. A. A. A. Highway Express™ 
recognizes that all questions growing out of 
the corporate relationship must be deter- 
mined by the laws of the state of incorpora- 
tion, notwithstanding the rather broad 
language which the Court has used in an- 
nouncing the exception on the basis of state 
interest or public policy.” Additional light 
may be shed upon this situation when the 
Supreme Court of the United States decides 
the case of Wolfe v. Order of United Com- 
mercial Travelers." Here the constitution of 
the insurer, which was made a part of the 
insurance certificate, provided that suit must 
be instituted within six months after the 


claim was rejected. This provision was valid 
under the laws of the insurer’s domicile but 
invalid in South Dakota, where the insured 
resided at the time the insurance was issued 
and at the time of his death. The Supreme 
Court of South Dakota held that this provi- 
sion was void under a South Dakota statute 
which prohibited shortening the time within 
which suit could be brought. This case was 
argued before the Supreme Court of the 
United States in 1945. On April 22, 1946," 
the Court entered an order for re-argument: 
and on November 12, 1946, the case was 
re-argued.” The order for re-argument indi- 
cates that the Supreme Court of the United 
States is having great difficulty in determin- 
ing whether or not to permit an exception 
upon the basis of state interest or public 
policy in this type of case.” 

In the Boseman case,“ the group contract 
was finally consummated in Pennsylvania. 
The fact that the insurer was not doing 
business in Texas at that time was given 
considerable emphasis by the Supreme Court 
of the United States. If the insurer had 
been doing business in Texas at the time 
that the group contract became effective, 
could the Texas court have applied Texas 
law with respect to the claims of Texas citi- 
zens? The Texas courts” have held that 
they could apply it. 


A review of the cases decided by the 
Supreme Court of the United States con- 
firms Mr. O’Meara’s conclusion that it is 
the policy of that Court to interfere as 
little as possible with state court deci- 
sions regarding the law applicable to insur- 
ance contracts. That policy, coupled with 
the further fact that the Court enforces the 
full faith and credit clause of the Constitu- 
tion only, in the words of Justice Jackson, 
“when the outcome pleases us”,” makes it 
a practical impossibility to predict with any 
degree of certainty the limitations ultimately 
to be imposed upon state courts. 


Conclusion 


The recent trend of the decisions of the 
Supreme Court of the United States in per- 
mitting state courts constantly to expand the 
application of the law of their own state to 
the validity and interpretation of insurance 
contracts made elsewhere, and the dispost- 
tion of state courts to apply their law, as 
opposed to the law of another state, on the 
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ground of state interest and public policy, 
make it even more difficult to predict with 
any great degree of certainty what a court 
in any given jurisdiction may hold upon 
stated facts. For example, Missouri has 
long been one of the states most consistent 
in holding that the law of the place of con- 
tracting, as advocated by Professor Beale, 
applies to govern the validity, effect and 
construction of a policy of life insurance. 
Yet we find the Supreme Court of Missouri, 
ina case not as yet officially reported, hold- 
ing that a contract made by a Missouri 
citizen in Ohio with an Ohio fraternal asso- 
ciation will be governed by the law of Mis- 
souri, where the public policy of Missouri 
will not permit the enforcement of Ohio law 
which otherwise would be applicable.” The 
court is perfectly candid in its opinion and 
does not attempt, by subterfuge, to place 
its decision upon any ground other than en- 
forcing the public policy of the State of Mis- 
souri, as established by statute. When it is 
considered that this public policy relates to 
the statutory period of limitations, one be- 
gins to perceive the extent to which courts 
will go in extending this doctrine.“ Under 
these circumstances, the most that one can 
do in attempting to answer the question pro- 
pounded by this article is to consider the 
law of the important places involved in the 
issuance and delivery of a binding receipt. 
They are: 


(1) Place of residence of insured at time 
insurance was applied for and became effec- 
tive; 

(2) Place where application was executed 
and “binding receipt” delivered; 

(3) Place where final act which made in- 
surance effective occurred; 

(4) Place of performance; 

(5) Place of domicile of insurer; 

(6) Place (state), if any, the law of which 
has been prescribed by the terms of the in- 
surance contract; 

(7) Place where suit has been instituted 
or may be instituted. 


In general, if a binding receipt is issued 
at the time of application for life insurance, 
the law applicable to the validity, construc- 
tion and interpretation of the receipt will 
be the law of the place where the final act 
which made the insurance effective occurred. 


However, if a statute of the state of the 
forum compels the forum to apply different 
law, or if the public policy of the state of 
the forum is sufficiently strong to cause the 
forum to refuse to apply the law of the place 
where the final act which made the insurance 
effective occurred, then the law of the place 
where the final act occurred will not be ap- 
plied. As we have pointed out previously, 
statutes in many states require the forum, 
either by express terms or by judicial inter- 
pretation, to apply its own law or the law 
of another state as opposed to the law of the 
place where the final act occurred. Some 
courts also tend to apply their own law to 
contracts made elsewhere, upon the basis of 
public policy. This means, of course, that 
it is of primary importance to ascertain the 
law which the forum applies. 


Recent Cases 


The recent cases decided by the Supreme 
Court of the United States indicate that the 
forum will be allowed to apply its own law, 
regardless of the place of making or the 
place of performance or the law stipulated, 
if the state of the forum has a substantial 
interest in the insurance contract. There is 
some indication that this interest must exist 
at the time the insurance contract is created, 
and the mere residence of the insured in the 
state of the forum after the contract has be- 
come effective will not alone warrant the 
forum applying its own law on the basis of 
public policy.” Two Texas courts, however, 
have decided that there is no such limitation.” 


Because of the various conflict of laws 
rules applied by the forty-eight states, it is 
impossible to furnish a concise answer as to 
what law would be applicable in each fact 
situation that may arise in connection with 
binding receipts issued at the time of appli- 
cation for life insurance. However, “Ap- 
pendix II” lists the seven important places 
which should be considered to determine the 
applicable law, together with questions which 
should be helpful in analyzing any partic- 
ular problem in order to determine first, what 
law the court of the forum will apply, and 
second, whether or not the court of the forum 
can apply it without violating the provisions 
of the United States Constitution. 


[The End] 
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1 The term ‘‘binding receipt’ is usually a mis- 
nomer, and has long been condemned. See 
Chandler Bullock, ‘‘Binding Receipts,’’ Associa- 
tion of Life Insurance Counsel Proceedings, 
Vol. I, Part LVII. 


2 See Carnahan, Conflicts of Law and Life In- 
surance Contracts, p. 184. There are nearly as 
many types of ‘‘binding receipts’’ as there are 
life insurance companies, but for the purposes 
of this article they may be placed in three 
classifications. 


3 Field v. Missouri State Life, 77 Utah 44, 290 
P. 979; State Life Insurance Company v. Thiel, 
20 N. E. (2d) 693, 81 A. L, R. 338 (Ind. App.) 
{1 CCH Life Cases 1055]. 

481 A. L. R. 333; 107 A. L. R. 195. See also 
Bearup v. Equitable Life Assurance Society, 
351 Mo. 326, 172 S. W. (2d) 942 [8 CCH Life 
Cases 987]; Himes v. Metropolitan Life Insur- 
ance Company, 36 S. E. (2d) 137, l. ec. 139 
(S. C.); Kronjaeger v. Travelers Insurance Com- 
pany, 124 W. Va. 730, 22 S. E. (2d) 689; Bowen 
v. New York Life Insurance Company, 33 F. 
Supp. 705 [3 CCH Life Cases 759], affirmed 117 
F. (2d) 298 [5 CCH Life Cases 171]; Colorado 
Life Company v. Teague, 117 S. W. (2d) 849 
(Tex. Civ. App.—dictum); Cheek v. Pilot Life 
Insurance Company, 215 N. C. 36, 1 S. E. (2d) 
115 [1 CCH Life Cases 536]; Interstate Life and 
Accident Company v. Stoncypher, 188 S. E. 294 
(Ga. App.). 

5’ Western & Southern Life Insurance Com- 
pany v. Vale, 213 Ind. 601, 12 N. E. (2d) 350; 
Stonz v. Equitable Life Assurance Society, 324 
Pa. 97, 187 Atl. 403, 107 A. L. R. 178; Duncan 
v. John Hancock Mutual Life Insurance Com- 
pany, 137 Ohio St. 441, 31 N. E. (2d) 88, 1. ¢. 
91 [4 CCH Life Cases 1141]. 

* Colorado Life Company, supra; Western € 
Southern Life Insurance Company v. Lottes, 
64 N. E. (2d) 405 (Ind. App.). 

™Helm Bruce, “‘By Law of What States Are 
Questions Arising Out of Life Insurance Prob- 
lems To Be Determined?" Association of Life 
Insurance Counsel Proceedings, Vol. I, Part 
XLV; Robert Dechert, ‘‘Some Conflict of Laws 
Questions, etc.,’’ ibid., Vol. IV, p. 99; Joseph 
O'Meara, ‘‘General Constitutional Aspect of the 
Conflict of Laws: Recent Developments,”’ ibid., 
Vol. VIII, p. 603. 

8 Mutual Life Insurance Company v. Johnson, 
293 U. S. 335, 79 L. Ed. 398; Bearup v. Equi- 
table Life Assurance Society, supra; 1 Couch, 
Cyclopedia of Insurance Law, Section 194; 12 
Appleman, Insurance Law and Practice, Section 
7079; 44C. J. S. 504, Section 52a. 


*See Beale, The Conflict of Laws, Section 
311 (2). 

% See Section 311, Restatement of Conflict of 
Laws. 

11 Order of United Commercial Travelers v. 
Meinsen, 131 F. (2d) 176 (CCA-8) [7 CCH Life 
Cases 970]; Equitable Life v. Gerwick, 50 Ohio 
App. 277, 197 N. E. 923; Beale, op. cit., Section 
311.1. See also 12 Appleman, op. cit., Section 
7080; 44 C. J. S. 509, Section 52b. 

2 Bearup v. Equitable Life Assurance Society, 
supra; State ex rel. Equitable Life Assurance 
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FOOTNOTES . 


Society v. Robertson, 191 S. W. 989 (Missourj 
Supreme Court reversed case, holding Missouri 
law applied); Fields v. Equitable Life Assur. 
ance Society, 118 S. W. (2d) 521 (Mo. App.); 
Pickett v. Equitable Life Assurance Society, 27 
S. W. (2d) 452 (Mo. App.); Bowen v. New York 
Life Insurance Company, supra; Metropolitan 
Life Insurance Company v. Cohen, 96 F. (2d) 
66 (CCA-2); Equitable Life Assurance Society 
v. Nixon, 81 F. 796 (CCA-9); Equitable Life 
Assurance Society v. Trimble, 83 F. 85 (CCA-9): 
Ruhlin v. New York Life Insurance Company, 
106 F. (2d) 921 (CCA-3) [2 CCH Life Cases 882], 


Contra: Weed v. Banks Savings Life Insurance 
Company, 24 S. W. (2d) 653 (Mo. App.—this 
case is not authoritative in Missouri in view 
of the Bearup case, supra); Keenan v. John 
Hancock Life Insurance Company, 50 R. I, 158, 
146 Atl. 401. 

13 Western & Southern Life Insurance Com 
pany v. Vale, swpra; Stonz v. Equitable Life 
Assurance Society, supra; Duncan v. John Haw 
cock Mutual Life Insurance Company, supra. 

% 1 Couch, op. cit., Section 195; 12 Appleman, 
op. cit., Section 7094; 15 C. J. S. 886, Section 
lic; 44 C. J. S. 515, Section 53, and authorities 
cited in footnote 16. 


18 Seiders v. Merchants Life Association, 54 
S. W. 753 (S. Ct., Tex.). 

1% 1 Couch, op. cit., Section 199; 12 Appleman, 
op. cit., Sections 7074, 7075; 112 A. L. R. 124; 
44 C. J. S. 516, Section 54; 11 American Juris- 
prudence 453, Section 153; Colwmbian National 
Life v. Keyes, 138 F. (2d) 382, cert. denied 
321 U. S. 765, sg L. Ed. 1061; Dougherty v. 
Equitable, 266 N. Y. 71, 193 N. E. 897; Cravens 
v. New York Life, 148 Mo. 583, 50 S. W. 519, 
affirmed 178 I. S. 389. 

1 Cole v. Browning, 187 S. W. (2d) 588 (Civ. 
App.—Texas rule of insurable interest applied 
to Indiana contract, although insured was only 
a temporary resident of Texas at his death) 
{10 CCH Life Cases 834]; Bell v. Phillips, 152 
F. (2d) 188 (CCA-5—Texas rule of insurable 
interest applied to New York contract covering 
citizen of Michigan where claimants were resi- 
dents of Texas); see also Griffin v. McCoach, 
313 U. S. 498, 61 S. Ct. 1023, 85 L. Ed. 1481, 
and cases cited. 

% Wolfe v. Order of United Commercial 
Travelers, 18 N. W. (2d) 755 (now pending in 
U. S. Supreme Court on questions under U. S. 
Constitution); Asel v. Order of United Com- 
mercial Travelers [12 CCH Life Cases 89]; 
Meinsen v. Order of Commercial Travelers, 
supra, 

1 See Appendix I. 

2 See Appendix I-A. 

21 See Appendix I-A. 

22 See Appendix I-B. 

23 Mercier v. John Hancock Mutual Life In- 
surance Company, 44 A. (2d) 372. 

% See brief note on this case in Appendix I-B. 

5 See Appendix I-D. 

26 99 Colo. 570, 64 P. (2d) 1267. 

2% Fields v. Equitable Life Assurance Society, 
supra; Bearup v. Equitable Life Asswrance So- 
ciety, supra, 
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*But see the recently decided case of Asel 
v. Order of United Commercial Travelers, supra, 
where the Supreme Court of Missouri admittedly 
applied the statutory law of Missouri to an 
Ohio contract upon the ground that the Mis- 
souri statute was declaratory of the public 
policy of the State of Missouri. 


* Section 1646 of the Civil Code of California, 
1941 (Deering); Section 7537, Revenue Code of 
Montana, 1935; Section 5906, Compiled Laws, 
North Dakota, 1913; Title 15, Section 162 of the 
Oklahoma Statutes Annotated. 


»Ostroff v. New York Life Insurance Com- 
pany, 104 F. (2d) 986 (CCA-9, Cal.); New York 
Life Insurance Company v. Waterman, 104 F. 
(24) 99 (CCA-9, Cal.) [2 CCH Life Cases 104]; 
Blair v. New York Life Insurance Company, 40 
Cal. App. 494, 104 P. (2d) 1075 [4 CCH Life 
Cases 173]; Braun v. New York Life Insurance 
Company, 46 Cal. App. 335, 115 P. (2d) 88, 1. ¢. 
884; Capital Finance Corporation v. Metropoli- 
tan Life Insurance Company, 75 Mont. 460, 243 
P. 1061; Kansas City Life insurance Company 
v. Wells, 133 F. (2d) 224 (CCA-8, N. D.) [8 
CCH Life Cases 328]; Monahan v. New York 
Life Insurance Company, 26 F. Supp. 859 
(Okla.); John Hancock Life Insurance Com- 
pany v. Dorman, 108 F. (2d) 220 (CCA-9, Cal.— 
group insurance). 


%In Blair v. New York Life Insurance Com- 
pany, supra, a citizen of Washington applied 
for an insurance policy in the State of Wash- 
ington from a New York company. The policy 
was issued subsequently at the company’s home 
office in New York but delivered by the com- 
pany’s representative in Washington. There- 
after the policyholder paid his premiums to the 
company in Washington until he moved to 
California, when he began paying his premiums 
to the company’s representatives in California. 
The California court held that even though the 
policy when issued was to be performed either 
in New York or Washington (i. e., proceeds to 
be paid in New York and premiums to be 
paid in either state), yet by accepting pre- 
miums in California the company had waived 
its right to insist under the California perform- 
ance statute that Washington law should govern. 
Thus disposing of the application of Washington 
law (which, if it had applied, would have been 
contrary to the policyholder’s interest), the 
court then held, by an unusual doctrine of 
shifting performance, that since after the con- 
tract had been made the performance had 
shifted to California, the California law should 
be applied. Compare this case with Monahan 
v. New York Life Insurance Company, supra, 
wherein a federal District Court in Oklahoma 
applied the Oklahoma performance statute to 
an insurance contract made in Arkansas to be 
performed in New York, and held that New 
York law was applicable. 


® Louisiana General Statutes, Section 4100; 
Pamphlet of Insurance Laws, 1942, pp. 76, 77. 


®“ Wolfe v. Order of United Commercial 
Travelers, supra; Asel v. Order of United Com- 
mercial Travelers, supra; Meimmsen v. Order of 
United Commercial Travelers, supra (Contract 
of Insurance was made in Ohio. Insured was 
killed in Missouri during a robbery. Contract 
contained ‘‘murder’’ exclusion clause. Insured’s 
death was ‘‘murder”’ by Missouri statute but 
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not by Ohio statute. Court applied Ohio statute 
to hold death of insured as not resulting from 
murder. Contract also contained provision for 
shortening the statute of limitations which was 
valid in Ohio and would have prevented re- 
covery. Missouri statute voiding such provi- 
sions was applied on ground of ‘‘public policy’’ 
to permit recovery). 


% Association of Life Insurance Counsel Pro- 
ceedings, Vol. VIII, pp. 603-624. 


% Carnahan, op. cit., pp. 39-84. 


% Klaxton v. Stentor Electric Manufacturing 
Company, 313 U. S. 487, 61 S. Ct. 1020, 85 
L. Ed. 1477; Pink v. A. A. A. Highway Express, 
Inc., 314 U. S. 201, 62 S. Ct. 241, 86 L. Ed. 152. 


% In Hoopeston Canning Company v. Cullen, 
318 U. S. 313, 63 S. Ct. 602, 87 L. Ed. 777, the 
Supreme Court of the United States stated that 
the earlier cases which it decided ‘‘became in- 
volved by conceptualistic discussion of theories 
of the place of contracting or performance." 


%178 U. S. 389, 20 S. Ct. 962, 44 L. Ed. 1116. 
In this case the policy was applied for and 
delivered in the State of Missouri and the first 
premium was paid upon delivery. A stipulation 
in the policy provided that it should be con- 
strued according to the laws of New York. The 
Supreme Court of Missouri held that the Mis- 
souri non-forfeiture statute voided this stipula- 
tion. The Supreme Court of the United States 
stated that the decision of the Missouri Supreme 
Court was justified upon the theory that the 
acceptance of the terms of the Missouri non- 
forfeiture statute was a condition to the right 
of the insurance company to do business in 
the State of Missouri and that the non-forfeiture 
statute limited the right of the insurer and the 
insured to contract in opposition to its pro- 
visions. 

% 234 U. S. 149, 34 S. Ct. 879, 58 L. Ed. 1259. 
In this case the insured, a resident of New 
Mexico, applied for a policy of life insurance 
while ‘in Missouri. The application stipulated 
that the policy, when issued, should be con- 
sidered as having been issued in New York and 
be treated as a New York contract. At the 
time the application was made, a note for the 
first premium was given to the agent, which 
the insured paid when he returned to Missouri 
and procured the policy. A loan was applied 
for from New Mexico. A loan agreement was 
executed and accepted by the insurer in New 
York. The loan agreement provided for paid-up 
insurance in the event of default in the payment 
of interest. Interest was not paid and the 
insurer continued the policy as paid-up insur- 
ance. The insured died and the beneficiary 
brought suit in Missouri for the face amount 
of the policy less the loan. The Missouri Su- 
preme Court held that the policy of insurance 
was a Missouri contract, that the non-forfeiture 
statute applied and that the paid-up insurance 
effected in New York in accordance with the 
loan agreement was void. The Supreme Court 
of the United States treated the loan agreement 
as a separate contract entered into in New York 
and held that the due process clause of the 
Fourteenth Amendment prevented the Supreme 
Court of Missouri from reaching beyond its bor- 
ders to destroy the validity of the loan agree- 
ment which was valid in New York. 
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# 246 U. S. 357, 38 S. Ct. 337, 62 L. Ed. 772. 
In this case the facts were similar to the Head 
case with the exception that the insured was a 
resident of Missouri and the application for 
the loan was mailed from Missouri. The Mis- 
souri court held that the Missouri non-forfeiture 
statute applied and that the policy loan agree- 
ment was void. Here again the Supreme Court 
of the United States held that the loan agree- 
ment was a separate contract and that the 
Missouri court could not reach out beyond its 
borders to void this contract without violating 
the due process clause. 


41 259 U. S. 209, 42 S. Ct. 900, 66 L. Ed. 900. 
In this case the facts were similar to those 
in the Dodge case with the exception that the 
policy in the Dodge case gave the insurance 
company the right to make loans by separate 
agreement. In the Liebing case the policy pro- 
vided that ‘‘the company will. . . loan amounts 
within the limits of the cash surrender value."’ 
The Missouri Supreme Court held that the Mis- 
souri non-forfeiture statute applied and that 
the loan agreement was void. The Supreme 
Court of the United States this time sustained 
the Missouri Supreme Court on the basis that 
the positive promise to make a loan in the orig- 
inal insurance contract made the loan agree- 
ment part of the original contract and subject 
to Missouri law. 


#299 U. S. 178, 57 S. Ct. 129, 81 L. Ed. 106. 
In this case the policy was applied for, issued 
and delivered in New York where the insured 
resided. About a month later the insured died 
from cancer. It was undisputed that the insured 
had received medical treatment five times with- 
in the month preceding the application, and 
that under the terms of a New York statute as 
construed by the highest court of that state 
this was a material misrepresentation which 
avoided the policy. The fact that a truthful 
answer was given orally to the agent but not 
recorded by the agent was without legal sig- 
nificance. Suit was brought on the policy in 
Georgia. The Georgia Supreme Court refused 
to give effect to the New York statute upon the 
basis that the statute related to the remedy 
and not to the validity, form and effect of the 
insurance contract. The Supreme Court of the 
United States held that the statute did enact 
a rule of substantive law which became a part 
of the insurance contract, and that the Georgia 
Court was forced to give full faith and credit to 
the New York statute. 


® 266 U. S. 389, 45 S. Ct. 129, 69 L. Ed. 342. 
In this case the policy originally issued in 
Tennessee to a citizen of that state was con- 
verted in accordance with its terms after the 
insured had become a citizen of Texas. The 
court held that the converted policy upon which 
suit was brought was a part of the original 
policy and maintained its status as a Tennessee 
contract. Accordingly, it further held that a 
Texas statute imposing penalties and attorneys’ 
fees upon the insurance company could not con- 
stitutionally be applied to the Tennessee con- 
tract and thus be accorded an extra-territorial 
effect. 


* 301 U. S. 196, 57 S. Ct. 686, 81 L. Ed. 1036, 
110 A. L. R. 732. In this case the Supreme 
Court held that where the insurance company 
was not doing business in Texas at the time it 


issued and delivered a contract of group insur- 
ance to an oil corporation in Pennsylvania, the 
Texas law could not constitutionally be applied 
to insurance under this group contract on a 
Texas employee of the oil corporation. The 
court refused to give effect to a Texas statute 
invalidating a notice provision of the group jn- 
surance contract which was valid in Pennsyl- 
vania where the contract was made. The Texas 
statute, quoted in ‘‘Apenndix A,"’ which pur- 
ports to make insurance contracts entered into 
with its citizens subject to its laws, was held 
inapplicable because the insurance company was 
not doing business in Texas at the time the 
group insurance contract became effective, 


* 292 U. S. 143, 54 S. Ct. 634, 78 L. Ed. 1178. 
In this case a contract of fidelity insurance was 
entered into and delivered in Tennessee cover- 
ing the fidelity of an employee of the insured, 
who was then a resident of Tennessee. The 
obligee was a Mississippi corporation. The Su- 
preme Court of Mississippi held that under its 
Statute, quoted in ‘‘Appendix A,’’ the Missis- 
sippi law applied because the defalcation oc 
curred after the insured and the defaulting 
employee had removed to Mississippi. The Su- 
preme Court of the United States reversed this 
decision upon the ground that the application 
of Mississippi law to the contract constituted a 
denial of due process of law. 


“ 281 U. S. 397, 50 S. Ct. 338, 74 L. Ed. 926. 
In this case the insurance policy was issued by 
a Mexican insurer in Mexico to a resident of 
Mexico. The object insured was a tug. The 
insurance covered the tug only in certain Mex- 
ican waters. The premium was paid in Mexico 
and the loss was payable in the City of Mexico 
in current funds of Mexico. Dick’s permanent 
residence was in Texas, but at the time that 
the policy was assigned to him and until 
after the loss he actually resided in Mexico. 
Under the terms of this contract, suit had to be 
filed within one year from the date of loss. Sult 
was not instituted until after one year. This 
policy provision was valid in Mexico, but invalid 
in Texas. The court held that under the due 
process clause the Texas courts could not apply 
the Texas statute to void the contract provision 
limiting to one year the time within which 
suit could be brought. See Hoopeston Canning 
Company v. Cullen, supra, where the rule in 
the Dick case was reaffirmed. 


“7 Supra. In this case a policy of insurance 
in the Prudential Insurance Company was ap- 
plied for in New York. The application was 
forwarded to New Jersey, where it was acted 
upon and approved. The policy was delivered 
in New York. The only connection Texas had 
with the transaction which led up to the for- 
mation of the contract was the fact that the 
insured was a resident of Texas at the time 
the policy was applied for and issued. The 
Supreme Court of the United States held that 
the Texas courts had the authority, under 
the United States Constitution, to apply the 
Texas law relating to insurable interest because 
it was a part of the “public policy’ of Texas 
to require that the beneficiary or assignee of a 
policy of insurance possess an insurable interest 
at the time the policy matured as a claim in 
order for such beneficiary or assignee to receive 
the proceeds of the policy. 
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#306 U. S. 493, 59 S. Ct. 629, 83 L. Ed. 940. 
In this case the Supreme Court of the United 
States permitted the State of California to apply 
its workmen's compensation statute to a person 
who was injured while temporarily working in 
California. The contract of employment had 
been made in Massachusetts, and under the 
Massachusetts statute, the injured workman 
would have been entitled to recover compensa- 
tion had he sought recovery for his injuries in 
Massachusetts. In effect, the Supreme Court 
held that since the employee was working in 
California at the time the accident occurred, 
even though his presence there was temporary, 
California had sufficient governmental] interest 
in the matter to apply its own statute so that 
it was not required to apply the Massachusetts 
statute under the full faith and credit provi- 
sions of the Constitution. 


#310 U. S. 53, 60 S. Ct. 758, 84 L. Ed. 1074. 
In this case a statute of the State of Virginia 
forbidding fire and casualty insurance com- 
panies from making contracts of insurance or 
suretyship on persons or property within the 
State of Virginia except through regularly con- 
stituted and registered agents, and requiring 
that a registered agent must not share more 
than half of the commission with a nonresident 
broker, was held not to violate any right pro- 
tected by the Fourteenth Amendment to the 
Constitution, although, concededly, such regu- 
lation by the State of Virginia would have an 
incidental effect upon contracts of insurance ne- 
gotiated and entered into outside of that state. 


“Supra. In this case insurance effected on 
property in New York was held subject to New 
York regulatory laws even though the insurance 
contracts were executed in Illinois, where the 
insurer had its office. The regulations affected 
business activities and reserves on insurance 
covering property outside New York. 


"90 L. Ed. 1040 (adv. op.). In this case the 
foreign insurer was not authorized to do busi- 
ness in California. An agent of the foreign 
insurer called upon two residents of California 
and secured applications, which were accepted 
in Arizona and resulted in Arizona contracts. 
The State of California then filed a complaint 
against agent Robertson in two counts, charging 
(1) that he had acted without a license as an 
agent for a non-admitted insurer in soliciting 
and selling one of the policies in question, and 
(2) that he solicited and sold a policy without 
being licensed as required by another statute. 
The Supreme Court of the United States af- 
firmed the convictions and in its opinion stated 
that California had the right to prevent a for- 
eign insurer and its agents from carrying on 
business in California unless such insurer com- 
plied with California regulatory laws, including 
its reserve requirements. 


® 322 U. S. 533, 64 S. Ct. 1162, 88 L. Ed. 440. 


53 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188. 

% Association of Life Insurance Counsel Pro- 
ceedings, Vol. VIII, pp. 609-613; Carnahan, op. 
cit., Dp. 76-77. 

55 Supra. 


8 Association of Life Insurance Counsel Pro- 
ceedings, Vol. VIII, pp. 613-618. 


st Supra, 
5 14U.S. Law Week 3367. 
15 U. S. Law Week 3189. 


® On November 11, 1946, in the case of Asal 
v. Order of United Commercial Travelers, supra, 
the Supreme Court of Missouri, en banc, held 
that similar insurance became ettective at the 
domicile of the insurer in Ohio when the appli- 
cation was accepted; that the insurance was 
governed by the laws of Ohio both because the 
contract was made there and because the rights 
of the membership are governed by the laws 
of the state of incorporation; that the public 
policy of the State of Missouri as declared by 
statute protected its citizens from contractual 
provisions shortening the statutes of limitations; 
and that under the Hoopeston, Griffin and Klaz- 
ton cases, the Missouri Supreme Court had the 
authority to void the contractual provision in 
an Ohio contract shortening the statute of limi- 
tations. 


* Metropolitan Life Insurance Company v. 
Wann, 130 Tex. 400, 109 S. W. (2d) 470, 115 
A. L. R. 1301. This case holds that a group 
insurance contract issued in New York by a 
New York corporation and delivered in New 
York to a Kentucky corporation, and effecting 
insurance on a resident of Texas, was governed 
by Texas law so far as Texas resident was 
concerned if insurer was doing business in 
Texas at the time the group policy was issued. 
See also International Brotherhood v. Huval, 
140 Tex. 21, 166 S. W. (2d) 107 [1 CCH Life 
Cases 997]. 

320 U. S. 430, 88 L. Ed. 149, 64 S. Ct. 208. 


83 Asel v. Order of United Commercial Trav- 
elers, supra. 


* Compare Union Central Life Insurance Com- 
pany v. Barnes, 175 Ky. 364, 194 S. W. 339, 
1, c. 340, where the court said: ‘‘While it is 
against the public policy of this state to con- 
tract for a period of limitation less than that 
provided by our statute, where the contract 
is made and to be performed within the state, 
the public policy of the state is not effected or 
infringed by the making of such a contract 
elsewhere, and, under the rules of comity, we 
are bound to enforce a contract valid where 
made. Any other position would be at variance 
with all authority and entirely indefensible.” 

® See footnote 46. 

* Cole v. Browning, supra; Bell v. Phillips, 
supra, 


APPENDIX I 


A 


List of statutes which by their terms 
attempt to make the law of the state where 
the statute is in force the law applicable to 


most life insurance contracts issued to their 
residents regardless of where the final act 
occurred which makes the insurance con- 


tract effective. [Beginning page 218] 
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ALABAMA: Title 28, Section 10 of the 
Code of Alabama, 1940: 


“#10. (8375) (4583) (2606) When con- 
tracts of insurance regarded as made in this 
state.—All contracts of insurance, the appli- 
cation for which is taken within the state, shall 
be deemed to have been made within this state, 
and subject to the laws thereof.” (Italics 
added.) 


(In Smith v. Pennsylvania Mutual Life In- 
surance Company, 244 Ala. 610, 14 So. (2d) 
690, this statute was held mandatory and to 
make laws of Alabama part of insurance 
contract.) 


COLORADO: Chapter 87, Section 75 of 
Colorado Statutes Annotated, 1935: 


“Duties of foreign life and accident com- 
panies in relation to payment of policy 
claims.—Any foreign life or accident insur- 
ance company doing business in the state 
of Colorado, and where the insurance con- 
tract is made in this state, shall pay its 
obligations when same are due and payable 
through its agent in the county where the 
contract was made, or at the office of its 
general agent within this state, after ap- 
proval by the proper officers at the home 
office of the company, upon presentation of 
the insurance contract and proofs required 
thereunder by the insured, assigns or bene- 
ficiaries. This insurance contract shall be 
deemed to be made and payable in the state 
of Colorado, if made through an authorized 
agent of such insurance company within this 
state, irrespective of where the insurance con- 
tract may be written.” (Italics added.) 


(Endorsement required by Colorado In- 
surance Department that policy shall be 
“deemed to be made and payable in the 
State of Colorado” was held to make Colo- 
rado law applicable to the contracts in 
question in Mutual Benefit Life Insurance 
Company v. Ellis, [6 CCH Lire Cases 928] 
125 F. (2d) 127, 1. c. 130, pt. 3 [CCA-2]; 
Bowie v. Bankers Life Company, 105 F. (2d) 
806, 1. c. 808, pt. 1 [CCA-10], and Lewis v. 
New York Life Insurance Company, 209 
S. W. 625 [Mo. App.].) 


MINNESOTA: Section 60.28, Minnesota 
Statutes, 1941: 

“60.28. Solicitation of certain contracts 
forbidden. It shall be unlawful for any 
person, firm, or corporation to solicit or 
make, or aid in soliciting or making, any 


contract of insurance not authorized by the 
laws of this state. All contracts of insurance 
on property, lives, or interests in this state, 
shall be deemed to be made in this state” 
(Italics added.) 


MISSISSIPPI: Section 5131 of Code of 
Mississippi, 1930: 
“S131. 
tract. 


“ 


What is insurance—situs of con- 


. and it shall be unlawful for any com- 
pany to make any contract of insurance 
upon, or concerning any property or interest 
or lives in this state, or with any resident 
thereof; or for any person as_ insurance 
agent or insurance broker to make, nego- 
tiate, solicit, or in any manner aid in the 
transaction of such insurance unless and 
except as authorized under the provisions 
of this chapter. All contracts of insurance on 
property, lives or interests in this state shall 
be deemed to be made therein.” (Italics 


added.) 


(Held unconstitutional as applied to 
Tennessee contract in the case of Hartford 
Accident and Indemnity Company v. Delta & 
Pine Land Company, 292 U. S. 143, 54 S. Ct. 
634, 78 L, Ed. 1178. Held not applicable to 
group insurance policy in Protective Life 
Insurance Company v. La Marque, 177 So. 15 
[S. Ct. of Miss.].) 


NEBRASKA: Section 44-302 of 
Statutes of Nebraska, 1943: 

“44-302. Insurance law; companies and 
persons amenable. All domestic insurance 
companies, and all insurance agents, solici- 
tors, brokers, surveyors or adjusters doing 
business in this state, and all insurance busi- 
ness transacted in whole or in part within or 
outside this state, the subject and matter of 
which is located wholly or in part in this state, 
shall be subject to and be governed by this 
chapter, and the records of such insurance 
company, agent, solicitor, broker, surveyor 
or adjustor doing business in this state 
shall be subject to inspection and examina- 
tion of the Department of Insurance.” 
(Italics added.) 


NORTH CAROLINA: Section 58-28 of 
* General Statutes of North Carolina, 


1943: 


“58-28. State law governs insurance con- 
tracts.—All contracts of insurance on prop- 
erty, lives, or interests in this state shall be 
deemed to be made therein; and all contracts 


Revised 
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of insurance the applications for which are 
taken within the state shall be deemed to have 
been made within this state and are subject 
to the laws thereof.” (Italics added.) 


(Applied in Cordell v. Brotherhood of Loco- 
motive F. and E., 208 N. C. 632, 182 S. E. 
141, 1. c. 146, and cases cited.) 


OKLAHOMA: Title 36, Section 2, Okla- 
homa Statutes Annotated: 
“#2. Insurance contract defined — Un- 
authorized contracts unlawful — Contract 
deemed made in state.— 


“and it shall be unlawful for a company to 
make a contract of insurance upon or rela- 
tive to any property or interests or lives in 
this State, or with any resident thereof, or 
for any person as insurance agent or insur- 
ance broker to make, negotiate, solicit or in 
any manner aid in the transaction of such 
insurance except as authorized by the laws 
of this State, and if the insurance commis- 
sioner shall notify any company of his 
disapproval of any form of policy, it shall 
be unlawful for such company to issue any 
policy in the form so disapproved. All con- 
tracts of insurance on property, lives or inter- 
ests in this state shall be deemed to be made 
therein. R. L. 1910, #3403; Laws 1927, ch. 
(Italics added.) 


110, p. 172, #1.” 


(See Title 15, Section 162 of Oklahoma 
Statutes Annotated, which might make law 
of the place of performance applicable.) 


SOUTH CAROLINA: Section 7773 of the 
Code of Laws of South Carolina, 1942, 
relating to foreign corporations: 


“Sec. 7773. Condition precedent to doing 
business in this state. ‘It shall be a further 
condition precedent to the right of any such 
corporation to do business in this state, that 
it shall be taken and deemed to be the fact 
irrebuttable, and part and parcel of all con- 
tracts entered into between such corporation 
and a citizen or corporation of this state, 
that the taking or receiving, from any citi- 
zen or corporation of this state, of any 
charge, fee, payment, toll, impost, premium 
or other moneyed or valuable consideration, 
under or in performance of any such con- 
tract, or of any condition of the same, shall 
constitute the doing of its corporate busi- 
hess within this state, and that the place of 
the making and of performance of such con- 
tract shall be deemed and held to be within 
this state, anything contained in such contract 


or any rules or by-laws of such corporation 
to the contrary notwithstanding.” (Italics 


added. ) 


(Applied in Owen v. Banker's Life Insur- 
ance Company, 84 S. C. 253, 66 S. E. 290.) 


TENNESSEE: Section 6086, 
Tennessee Code Annotated: 
“#6086 3275al. What policies to contain 
whole contract; construed as Tennessee 
contracts.—Every policy of insurance issued 
to or for the benefit of any citizen or resi- 
dent of this state on or after the first day 
of July, 1907, by any insurance company or 
association doing business in this state... 
shall contain the entire contract of insur- 
ance between the parties to said contract, 
and every such contract so issued shall be held 
as made in this state and construed solely 
according to the laws of this state.” (Italics 
added.) 


Michie’s 


(Applied in Gray v. Aetna Life Insurance 
Company, 178 Tenn. 88, 156 S. W. (2d) 391 
[6 CCH Lire Cases 637].) 


TEXAS: Article 5054 of Vernon’s Civil 
Statutes of the State of Texas, Anno- 
tated: 


“Texas laws govern policies. Any contract 
of insurance payable to any citizen or inhabi- 
tant of this State by any insurance company or 
corporation doing business within this State 
shall be held to be a contract made and en- 
tered into under and by virtue of the laws of 
this State relating to insurance, and governed 
thereby, notwithstanding such policy or 
contract of insurance may provide that the 
contract was executed, and the premiums 
and policy (in case it becomes a demand) 
should be payable without this State, or at 
the home office of the company or corpora- 
tion issuing the same.” (Italics added.) 


(The decisions construing this statute are 
discussed in the text of this paper.) 


UTAH: Section 43-3-23 Revised Statutes, 
1933: 


“43-3-23. Insurance Contracts Deemed 
Made in Utah. Every insurance contract 
made through an authorized agent of an insur- 
ance company within this State shall be 
deemed to have been made in the State of Utah 
irrespective of where the insurance contract 
was written.” (Italics added.) 

(Applied in Wentworth v. Equitable Life 
Assurance Society, 65 Utah 581, 238 P. 648.) 
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B 
Statutes relating to life insurance agents 
which have been held to make the law of 
the state where the contract was applied 
for applicable: 


MAINE: Section 55 of Chapter 56 of the 
Revised Statutes of Maine, 1944: 


“Sec. 55. Notices and processes, how 
served; company bound by agent’s knowl- 
edge of risk. All notices and processes 
which, under any law, by-law or provision 
of a policy, any person has occasion to give 
or serve on any such company, may be 
given to or served on its agent, or on the 
insurance commissioner, as provided in the 
preceding section, with like effect as if given 
or served on the principal. Such agents and 
the agents of all domestic companies shall be 
regarded as in the place of the company in all 
respects regarding any insurance effected by 
them. The company is bound by their knowl- 
edge of the risk and of all matters connected 
therewith. Omissions and misdescriptions 
known to the agent shall be regarded as 
known by the company and waived by it 
as if noted in the policy.” (Italics added.) 

(In Mercier v. John Hancock Mutual Life 
Insurance Company, 44 A. (2d) 372, the Su- 
preme Court of Maine held that this statute 
caused all contracts which were solicited 
by Maine agents in Maine and were then 
delivered to the insured in Maine to be gov- 
erned by the laws of Maine regardless of 
where the last act took place which placed 
the insurance contract in force.) 


WEST VIRGINIA: 
Michie’s West 
tated, 1937: 

“#3305. (24) Approval of Policies of For- 
eign Companies by Resident Aqent—FExcept 
where it is otherwise specially provided, no 
imsurance company or association not tncor- 
porated under the laws of this State, shall 
make, write, place, or cause to be made, writ- 
ten or placed, any policy, duplicate policy, or 
contract of insurance of any kind or char- 
acter, or a general or floating policy, upon 
property situated or located in this State, 
or upon life, except after such risk has been 
approved in writing by an agent who ts a resi- 
dent of this State, regularly commissioned 
and licensed to transact insurance business 
herein, who shall countersign all policies so 
issued and receive the commission thereon 
when the premium is paid.” (Italics added.) 


Section 3305 of 
Virginia Code Anno- 


(In New York Life Insurance Company v. 
Bonasso, 121 W. Va. 143, 2 S. E. (2d) 260, 
121 A. L. R. 1433, the court said that by 
virtue of the provisions of this statute any 
policy of life insurance countersigned and 
delivered to the insured within this state 
will, in a suit or action based thereon in the 
courts of this state, be interpreted under its 
laws.) 

Cc 

List of statutes and constitutional provi- 
sions which the courts might hold (con- 
trary to their intent) to make the law of 
the state where the provision is in force 
applicable even though the final act which 
placed the contract in force occurred in 
another state: 


ARIZONA: See constitutional provision 
after Wisconsin statute. 


CALIFORNIA: See constitutional provi- 
sion after Wisconsin statute. 

DISTRICT OF COLUMBIA: 
35-301 of the District 
Code, 1940: 

“35-301 (5:216). Short title—Application 
of law. Chapters 3 to 8 of this title shall 
be known as the ‘Life Insurance Act.’ All 
life-insurance companies now or hereafter 
incorporated or formed by authority of any 
general or special law of this District or 
by any other Act of Congress, and all for- 
eign and alien companies authorized to do 
business in this District, shall be subject to 
said chapters. (June 19, 1934, 48 Stat. 1127, 
ch. 672, #1, ch. I.)” (Italics added.) 


GEORGIA: Section 56-901 of Code of 
Georgia, 1933: 


“56-901 (2496). Contract of life insurance 
defined.— 


Section 
of Columbia 


“Every person, firm or corporation writing 
or issuing contracts of life insurance, as de- 
fined in this section, shall be deemed to be 
engaged in the business of life insurance 
and shall be subject to all of the provisions of 
the laws of Georgia regulating life insurance 
companies.” (Italics added.) 


IDAHO: Section 40-1201 of Idaho Code 
Annotated, 1932: 


“40-1201. Policies not conforming to 
standards.—No company or agent shall issue 
or deliver in this state any policy which con- 
flicts with any provision of this act. A policy 
issued in violation of this act shall be held 
valid and shall be construed as provided 
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in this act, and when any provision in a 
policy is in conflict with any provision of 
this act, the rights, duties and obligations of 
the company and policyholder and the*bene- 
ficiary shall be governed by the provisions of 
this act.” (Italics added.) 


KENTUCKY: See constitutional provision 
after Wisconsin statute. 


MASSACHUSETTS: Chapter 175, Sec- 
tion 3 of Annotated Laws of Massa- 
chusetts: 

“Section 3. Insurance contracts contrary 
to this chapter or chapter 176 or 178 for- 
hidden. No company shall make a contract of 
insurance upon or relative to any property 
or interest or lives in the commonwealth, or 
with any restdent thereof, and no person shall 
negotiate, solicit, or in any manner aid in 
the transaction of such insurance or of its 
continuance or renewal except as authorized 
by this chapter or chapter one hundred and 
seventy-six or one hundred and seventy-eight, 
or except as otherwise expressly authorized 
by law.” (Italics added.) 


MONTANA: See constitutional provision 
after Wisconsin statute. 
NEW MEXICO: Sections 60-408 and 


60-601 New Mexico Statutes Annotated, 
1941: 


“Sec. 60-408. 


No insurance company shall 
be licensed, and no licenses shall be granted, 
unless and until the said licensee shall have 
accepted in writing, as a consideration of the 
license, all of the laws of the state of New 


Mexico. (L. '25, Ch. 135, s13.)” 
added.) 

“Sec. 60-601. Jt shall be unlawful for any 
life insurance company licensed to transact 
business in the state of New Mexico to issue 
any life policy other than industrial insur- 
ance, annuities, or pure endowment, unless 
it shall contain substantially the following:” 
(Standard provisions follow.) 


(Italics 


UTAH: See constitutional provision after 
Wisconsin statute. 


VIRGINIA: Section 4228 of Michie’s Vir- 
ginia Code, 1942: 

“4228. Defenses of suicide and death by 
legal execution in actions on life insurance 
policies; when policies incontestable; ex- 
ceptions.—IJn any action, motion or other 
proceeding on a policy of life insurance here- 
after issued to any person residing in this State 


at the time of tssuance thereof, or which is 
otherwise subject to the laws of this State, 
to recover for the death of such person, it 
shall be no defense that the insured com- 
mitted suicide, or was put to death by exe- 
cution under the law.” (Italics added.) 
See also constitutional 
Wisconsin statute, 


WASHINGTON: See constitutional and 
statutory provision after Wisconsin 
statute. ‘ 


provision after 


WISCONSIN: Section 206.55 of Wisconsin 
Statutes, 1939: 


“206.55. Insurers to comply with law. 
No insurance company shall do any insurance 
business or make any guaranty, contract or 
pledge for the payment of annuities or en- 
dowments or money to the families or 
representatives of any policy or certificate 
holder, or the like, tn this state or with any 
resident of this state, except according to the 
conditions and restrictions of the statutes of 
this state.’ (Italics added.) 


Kentucky has a constitutional provision as 
follows: 


“No corporation organized outside the 
limits of this state shall be allowed to trans- 
act business within the state on more favor- 
able conditions than are prescribed by law 
to similar corporations organized under the 
laws of this commonwealth.” ? 


Arizona,? California,’ Montana,* Utah! Vir- 
ginia,® and Washington,” have similar con- 
stitutional provisions. In Washington there 
is a similar statute.* These provisions have 
been interpreted to mean that a foreign 
corporation is subject to restrictive statutes 
applicable to domestic corporations’ and 
cannot take advantage of statutes in the 
state of its domicile, although the laws of 
that state would normally govern the trans- 
action.” 


D 


List of citations to statutes which provide 
that it shall be unlawful to issue or deliver 
in the state where the statute is in force 
any life insurance policy which does not 
contain certain provisions or which does 
contain prohibited provisions: 

Arizona—Arizona Code 
Sections 61-705 and 61-329; 


Annotated, 1939, 


1 Footnotes to Appendix I appear on p. 
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Colorado—Colorado Statutes Annotated 


(1935), Chapter 87, Sections 57 and 58; 


Delaware—Revised Code of Delaware, 


1935, Sections 496 and 497; 


District of Columbia—District of Colum- 
bia Code, 1940, Title 35, Sections 35-703 


and 35-704; 


Idaho—Idaho Code (1932), Sections 40-1303 


and 40-1304; 


Illinois—Smith-Hurd Illinois Statutes An- 


notated, Chapter 73, Sections 836 and 837; 


Indiana—Burns’ Indiana Statutes Anno- 


tated, Sections 39-4206 and 39-4207; 
Kansas—General Statutes of 
1935, Sections 40-420 and 40-421; 


Kentucky—Baldwin’s Kentucky Revised 


Statutes, 1943, Section 297.120; 


Massachusetts—Annotated Laws of Massa- 
chusetts, Chapter 175, Sections 132 and 22; 
Michigan—Michigan Statutes Annotated 
(1935), Sections 24.263 and 24.264; Com- 
Laws of Michigan, 1929, Sections 


piled 


12427 to 12427-4 (1945 Supplement); 


Minnesota—Mason’s Minnesota Statutes 


(1927), Sections 3402 and 3406; 


Nebraska—Revised Statutes of Nebraska, 


1943, Sections 44-502 and 44-503; 


New Jersey—Revised Statutes of New 
Jersey, 1937, Sections 17:34-15 and 17:34-16; 
New Mexico—New Mexico Annotated 


Statutes, 1941, Section 60-601; 


Kansas, 


New York—Baldwin’s New York Insur- 
ance Law Annotated, Section 155; 

North Dakota—Insurance Laws of North 
Dakota, 1945, Sections 26-0335 and 26-0336; 

Ohio—Page’s Ohio General Code Anno- 
tated, Sections 9410, 9420 and 9421; 

Oklahoma — Oklahoma Statutes Anno- 
tated, Title 36, Sections 218 and 219; 

Oregon—Oregon Compiled Laws Anno- 
tated, Sections 101-506 and 101-507; 

Pennsylvania — Purdon’s Pennsylvania 
Statutes, 1936, Title 40, Sections 510 and 
511; Sections 410 and 411 of the Insurance 
Laws in effect September 1, 1943; 

South Dakota—South Dakota Code, 1939, 
Sections 31.1609 and 31.1610; 

Tennessee — Michie’s Tennessee Code, 
Sections 6179 and 6180; 

Texas — Vernon’s Statutes Annotated, 
Articles 4732 and 4733; 

Utah—Revised Statutes of Utah, 1933, 
Sections 43-3-24 and 43-3-25; 

Virginia—Michie’s Virginia Code, 1942, 
Sections 425lc and 425ld, 4227a and 4228: 

Washington—Remington’s Revised Stat- 
utes of Washington, Annotated, Section 
7230; 

Wisconsin—Wisconsin Statutes 1939, Sec- 
tions 206.17 and 206.18; 

Wyoming—Wyoming Revised Statutes, 
1931, Sections 57-232 and 57-233. 


FOOTNOTES—APPENDIX I 


1 Constitution of Kentucky, Section 202. 


2 Constitution of Arizona, Article XIV, Sec- 


tion 5. 

* Constitution of California, Article XII, Sec- 
tion 15. 

‘Constitution of Montana, Article XV, Sec- 
tion 11. 

5 Constitution of Utah, Article XII, Section 6. 

* Constitution of Virginia, Article XII, Sec- 
tion 163. 


Constitution of Washington, Article XII, Sec- 
tion 7. 

’ Remington Revised Statutes of Washington, 
Section 3852. 

® Metropolitan Life Insurance Company v. 
Clay, 158 Ky, 192, 164 S. W. 968; Security Life 
Insurance Company v. Watkins, 189 Ky. 20, 
224 S. W. 462. 

%” Mirgon v. Sherk, 84 P. (2d) 362 (Wash.). 


APPENDIX II 


Important places, together with questions 
in connection with each place, to be con- 
sidered to determine law applicable. 

1. Place of residence of insured at time in- 
surance was applied for and became effective. 

a. Is there any statute in the state pre- 
scribing what law should be applicable” 
If so, is the insurer licensed to do business 
there ?? 

b. Are there any applicable statutory or 
constitutional provisions which might pre- 


1 Footnotes to Appendix II appear on p. 224. 


vent a foreign insurance company from tak- 
ing advantage of the laws of the state 
where the insurance became effective and 
under which it was organized, such as pro- 
visions forbidding foreign corporations from 
engaging in business on more favorable 


- s ; 3 
conditions than domestic corporations? 


2. Place where application was executed and 
binding receipt delivered. 


a. Is there any statute in the state where 
the insurance was applied for which requires 
the countersignature of a resident agent be- 


fore the insurance becomes effective?‘ If 
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so, was the policy countersigned and deliv- 
ered in that state? 

b. Is there any statute in the state where 
the insurance was applied for and the con- 
tract delivered which regards the agent as 
taking the place of the insurer?* If so, is 
the insurer licensed to do business there? * 


c. Does the binding receipt effect tempo- 
rary insurance immediately or is the insur- 
ance effected only when the application is 
accepted and approved at the home office of 


the insurer?‘ 


3. Place where final act occurred which 
made insurance effective. 

a. Is there any statute in the state where 
the insurance was applied for and contract 
delivered which regards the agent as taking 
the place of the insurer?* If so, is the in- 
surer licensed to do business there? ° 

b. Is there any statute in the state of the 
forum which requires the contract to be in- 
terpreted according to the law of the place 
where the contract is made when there is 
no place of performance indicated? *® 

c. Are there any applicable statutory or 
constitutional provisions which might pre- 
vent a foreign insurance company from 
taking advantage of the laws of the state 
where the insurance became effective and 
under which it was organized, such as pro- 
visions forbidding foreign. corporations 
from engaging in business on more favor- 
able conditions than domestic corporations? * 

d. Does the state of the forum follow the 
common law rule that it will apply the law 
of the state where the last act which made 
the contract effective occurred?” If so, does 
the binding receipt effect temporary insur- 
ance immediately or only after the applica- 
tion is accepted at the home office of the 
insurer?" Was the insurance issued as ap- 
plied for and was the full amount of the 
first premium paid in cash? ” 


4. Place of performance. 


a. Is there any statute in the state of the 
forum which requires contracts to be inter- 
preted according to the law of the place 
where they are to be performed if a place 
of performance is indicated, and otherwise 
according to the law of the place where 
made?* If so, does the state of the forum 
or the state of performance have any sub- 
stantial connection with the contract?” 


MTL 


b. Does the state of the forum follow the 
common law rule of applying the law of the 
state where the contract is to be per- 
formed?” If so, does the state of the forum 
or the state of the place of performance 
have any substantial connection with the 
contract? 


5. Place of domicile of the insurer. 

a. Are there any applicable statutes giv- 
ing the insured or beneficiary the benefit of 
all laws where the insurer is domiciled? ™ 
If so, are there any laws in the domicile of 
the insurer which would be advantageous to 
the insured or beneficiary ? 


6. Place (state), if any, the law of which 
has been prescribed by the terms of the insur- 
ance contract. 


a. If the contract prescribed that the law 
of a certain state should govern the con- 
tract, will the state of the forum enforce 
this provision—that is, does such a provi- 
sion violate its common law, or its statutory 


or constitutional provisions? ™ 


b. Does the state of the forum have a 
substantial connection with the contract so 
that it can disregard such a provision? * 


7. Place where suit has been instituted or 
may be instituted. 


a. Is there any statute in the state of the 
forum which requires contracts to be inter- 
preted according to the law of the place 
where they are to be performed if a place 
of performance is indicated, and otherwise 
according to the law of the place where 
made?® If so, does the state of the forum 
or the state of the place of performance 
have any substantial connection with the 
contract? *® 


b. Does the state of the forum apply the 
common law rule that the law of the state 
where the contract is to be performed is 
applicable? ™ 

c. Does the state of the forum follow the 
common law rule that the law of the state 
where the last act occurred which made the 


contract effective applies?® If so, 


(1) Does the “binding receipt” effect 
temporary insurance immediately, or is the 
insurance effected only when the application 
is accepted and approved at the home office 
of the insurer?‘ 
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(2) Was the insurance issued as applied 
for and was the full amount of the first 
premium paid in cash?” 


d. Is there any statute in the state of 
the forum which the court of the forum will 
hold to declare the “public policy” of the 
state of the forum and to apply to contracts 
made elsewhere to void provisions there- 
in?™ If so, does the state of the forum 
have any substantial connection with the 
contract?» 

e. Can the forum apply its own conflict of 
laws rule without violating the due process 
clause of the Fourteenth Amendment or the 


full faith and credit clause of the Consti- 
tution of the United States?” 


f. If the common law or a statutory or 
constitutional provision of a state other 
than the state of the forum had a_ substan- 
tial connection with the insurance contract 
when issued, can the court of the forum 
refuse to apply such law without violating 
the full faith and credit clause of the Con- 
stitution of the United States or the due 
process clause of the Fourteenth Amend- 
ment to the Constitution of the United 
States?” 


FOOTNOTES—APPENDIX II 


*See Appendix I and discussion of these pro- 
visions in the text of the paper. 

2See Boseman v. Connecticut General Life 
Insurance Company, at footnote 44 and Texas 
cases at footnote 61. 

* See Appendix I-C. 

*See Appendix I-B, West Virginia statute. 

5 See Appendix I-B, Maine statute. 

*See Boseman v. Connecticut General Life 
Insurance Company at footnote 44 and Texas 
cases at footnote 61. 

™See discussion in text of paper regarding 
various types of receipts and construction given 
them by the courts. 

8See discussion regarding these statutes in 
text of paper at footnote 29. 

® See discussion in text of paper at footnote 8. 

% State of last effective act may be changed 
if policy is not issued as applied for. Policy 


not issued as applied for constitutes counter 
offer. 

See Hartford Accident & indemnity Com- 
pany v. Delta and Pine Land Company, foot- 
note 45; discussion of this case in Osburn v. 
Ozlin, footnote 49, and Blair v. New York Life 
Insurance Company, footnote 31. 

122See discussion in text of paper at foot- 
note 15. 

13 See discussion of Louisiana statute in text 
of paper at footnote 32. 

4 See the case of New York Life Insurance 
Company v. Cravens at footnote 38. 

% See Home Insurance Company v. Dick at 
footnote 46 and Griffin v. McCoach at footnote 47 
16 See the cases cited in footnotes 57 and 60. 

7 See that part of this paper set forth under 
heading ‘Effect of Constitutional Provisions.” 
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Resistance to Increased Illinois Rates 


Admitting that there was justification for the recently announced increase in 
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automobile rates in Illinois, the Insurance Brokers’ Association of Illinois labelled © dic 
the present method of fixing such rates, as well as the All-Industry Bill which time a 
would preserve such methods, as monopolistic and in restraint of competition. runs fi 
It declared, “This association does not question the justification for increases the § 
fifteen 
duced, 
ing de 
in the 
the as 
Unitec 
Comm 
death 
these | 


in rates since it is well known that losses have increased . . . However, the as- 
sociation does question the price-fixing procedure by which uniform rates are 
to be charged by the great majority of companies acting in concert regardless 
of the experience of individual companies, 


Personal Liberty 


“*‘Casual Betting Is Not a Crime in This State,’ High Court Says,” from New 
York State Journal of March 3, 1947, 


Interesting. 
to one bite.” 
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Reminds one of the rule declaring that “Every dog is entitled 
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Digested from the Georgetown Law Journal 
for November, 1946 


The Federal Tort Claims Act 
A Statutory Interpretation 


By 


IRVIN M. 


MENABILITY of the sovereign in tort, 

a legislative reform long overdue, has 
become an integral part of the law of the 
land by virtue of Title IV of the Legislative 
Reorganization Act of 1946, Public Law 
No. 601, Seventy-ninth Congress, Second 
Session (August 2, 1946), Sections 401-424. 
This action by the Seventy-ninth Congress 
is in accord with the recommendations of 
many outstanding persons in the past and 
contemporary life of the United States. 


The enactment of Title IV of the Act by 
the Seventy-ninth Congress was, of course, 
not in basic principle an original concept of 
that body, but rather represents the culmi- 
nation of many years of unsuccessful at- 
tempts by preceding Congresses to remove 
the sovereign immunity for its torts and 
provide a judicial forum where the injured 
citizen might seek redress. These efforts at 
legislative reform, insofar as they pertain 
to private tort claims of the citizen against 
the sovereign, conveniently lend themselves 
to dichotomous analysis, both in point of 
time and subject matter. The first period 
runs from the Sixty-ninth Congress through 
the Seventy-fourth, during which time 
fifteen separate tort claims bills were intro- 
duced, almost all of which vested, in vary- 
ing degree, power of settlement of the claim 
in the Comptroller General, usually with 
the assistance and recommendation of the 
United States Employees’ Compensation 
Commission, where personal injury and 
death claims were involved. A number of 
these bills provided for the prosecution and 


- 


Mr. Gottlieb is a member of the bar of the 
District of Columbia 
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defense of the claims in the courts on behalf 
of the United States by the Comptroller 
General, a fact responsible for President 
Coolidge’s pocket veto of H. R. 9285 of the 
Seventieth Congress of March 4, 1929. 


The Seventy-fifth Congress marks the 
dividing line, during which time no legisla- 
tive attempts in this field were recorded. 
Beginning, however, in the Seventy-sixth 
Congress a series of legislative efforts were 
made which culminated successfully in the 
Seventy-ninth Congress, Second Session, 
with the enactment of Public Law 601, the 
Legislative Reorganization Act, Title IV 
of which gave to the citizen, for the first 
time in United States history, a remedy 
against the Government for its negligent 
torts. During this second period, fourteen 
separate tort claims bills closely similar 
in substance and context were introduced 
and a fifteenth had received the approval 
of the House Committee on the Judiciary 
during the same Congress which enacted 
Public Law No. 601. All of these bills, 
from the Seventy-sixth Congress through 
the Seventy-ninth, invested the Attorney 
General, as the chief law officer of the Gov- 
ernment, with the duty of prosecuting or 
defending the matters relating to tort 
claims in the courts of the United States. 
They all uniformly delegated the matter of 
administrative adjustment of tort claims not 
exceeding $500, and in some _ instances 
$1,000, to the head of the federal agency 
involved in the first instance. The term 
“federal agency” was defined to include the 
executive departments and_ independent 
establishments of the United States and cor- 
porations acting as instrumentalities of the 
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United States, whether or not authorized 
to sue and be sued in their own names, 


According to the message of President 
Roosevelt, dated January 14, 1942 to the 
Congress, more than 2,000 private claim 
bills are introduced in each Congress, a 
substantial percentage of which are claims 
for property damage or personal injury, It 
also pointed out the expensive nature of the 
then-existing procedure, noting that the cost 
of. passing a single private claim bill 
amounted to almost $200. 


The present Act goes to the root of this 
difficulty and abolishes the functions and 
jurisdiction of both the House and Senate 
Claims Committees. The duties of the 
House Claims Committee with respect to 
consideration of measures relating to claims 
against the United States are transferred 
to the Judiciary Committee of the House 
and those of the Senate Claims Committee 
are transferred to the Senate Committee on 
the Judiciary. Section 131 of the Act ex- 
pressly bans the introduction or considera- 
tion in either the House or Senate of any 
private bill or resolution (including the so- 
called omnibus claims or pension bills) 
authorizing or directing the payment of 
money for property damages or for personal 


injuries or death for which suit may be in- 
stituted under the Federal Tort Claims Act 


(Title IV of the Act). It also prohibits 
the amendment of other bills or resolutions 
so as to circumvent this prohibition. 


Because of the departure made by Section 
131 of the House substitute (which was 
agreed to in its entirety by the Senate) from 
the language of Section 121 of S. 2177 as 
passed by the Senate on June 10, 1946, Sec- 
tion 123 of the House substitute was added, 
ostensibly to avoid the complete closing-out 
of tort claims accruing prior to January 1, 
1945, the base set by Section 410 (a) of the 
Act for the consideration of claims accruing 
prior to its passage. The practical effect of 
the adoption of this substitute provision of 
the House bill, eliminating January 1, 1939 
as the deadline for the introduction in Con- 
gress of prior accrued claims, would seem 
to permit the introduction in Congress of 
claims without regard to the time of their 
accrual, thus opening the door for the 
presentation of “stale claims.” For Con- 
gress to ignore the time limitation on the 
introduction of earlier claims would in large 


effect vitiate one of the main objectives of 
the Act, to say nothing of making the de- 
fense of such claims exceedingly difficult. 
This comment is applicable to situations 
where Congress by private act may waive 
the defenses of laches or any statute of 
limitation otherwise applicable. Not infre- 
quently in the past such bills sounding in 
tort have been introduced and Congress has 
specifically waived the non-liability of the 
United States for tort. In most cases, how- 
ever, they have been handled by Congress 
as gratuities and the Secretary of the Treas- 
ury has been authorized by private act to 
make payment in the amount specified and 
to the persons named in the particular act. 


In addition to those advocates of govern- 
mental responsibility for its torts, previously 
indicated, legislation designed to accomplish 
this end has been approved by the Attor- 
neys General Biddle, Jackson, Cummings 
and Murphy, although their recommenda- 
tions pertained to bills having a limitation 
on the amount of governmental liability not 
exceeding $10,000. The American Bar As- 
sociation has also approved of this legisla- 
tion in principle and has favorably mentioned 
specific bills then pending. Attorney Gen- 
eral Clark, on July 13, 1946 in a letter to 
Honorable Robert M. LaFollette, Jr., Chair- 
man of the Joint Committee on the Organ- 
ization of Congress, recommended the 
enactment of the Federal Tort Claims Act 
providing it be amended to take cognizance 
only of claims accruing after the date of 
its enactment, instead of on and after Janu- 
ary 1, 1945. This letter also noted that the 
bill contained no limitation as to amount of 
recovery permitted, but no comment was 
made with respect to this feature, thus leav- 
ing the matter up to legislative discretion. 


Four states, New York, California, Illinois 
and Arizona, have waived their govern- 
mental immunity with respect to suit in tort 
without any apparently detrimental results, 
and the New York statute contains no 
limitation on the maximum amount of re- 
covery. 

Other than administrative adjustment 
under statutory provisions existing prior to 
the enactment of the Federal Tort Claims 
Act, the only recourse of the injured claim- 
ant was to get a judgment against, for ex- 
ample, the driver of the Government vehicle 
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causing the injury, which was usually un- 
collectible due to the financial status of the 
employee. The next step was to take the 
judgment to the Claims Committee in an 
effort to have a private bill passed providing 
for payment by the United States as an act 
of grace. 


The rest of this article is devoted to a 
sectional discussion and analysis of Title IV 


visions are made with those of the intrin- 
sically similar bills introduced and acted 
upon during the second period of congres- 
sional consideration of this legislative re- 
form. 


In conclusion, the author states that, all 
factors considered, the statute represents a 
long step in the right direction and the end 
of the archaic concept that “the King can 
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of the Act in which comparisons of its pro- do no wrong.” [The End] 
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Massachusetts To Widen Investment Base? 


Several leading life insurance companies are currently supporting a bill to 
widen the existing investment base for their companies. Commissioner Har- 
rington has approved the measure. At the present time companies may invest 
seventy-five percent of their reserves only in certain securities, termed as a 
“sanctified list” of antediluvian securities. According to the proponents of the 
bill, the list will have to be expanded if companies are to earn sufficient money to 
pay the interest that is guaranteed policyholders in their policies. The bill pro- 
vides approval for such investments as municipal revenue bonds, Canadian pro- 
vincial and municipal bonds, railroad terminal and station bonds (based upon an 
earning eligibility test) and Canadian railroad terminal bonds. 
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Michigan Eyes Real Estate Investments 


A constitutional change is proposed in Michigan whereby insurance com- 
panies would be permitted to hold and own real estate in municipalities of 5,000 
or more. Obviously the design is the promotion of insurance company invest- 
ment in housing projects. The legislature has adopted a resolution to this effect. 
In committee at the moment, the measure is expected to go on the floor of the 
senate shortly. 


New York Security Fund 


The Association of Casualty and Surety Executives has taken a firm stand 
in opposition to the plan of Superintendent Dineen in New York to sponsor a 
security fund in that state to protect the public against loss due to the failure of an 
insurance company writing automobile insurance in that state. They publicly 
stated that “It is our considered opinion that under the able supervision of the 
Superintendent, there is now sufficient legislative authority in the State of New 
York to enable the Superintendent, to the complete protection of the public, to 
properly:supervise the companies doing business in the state without legislation 
which smacks of ‘creeping socialism’ as this proposed security fund bill surely 
does . . . Basically, the proposal is unsound; it is not needed; and is unfair to 
the purchasers of automobile insurance and to the companies doing business in 
this state. The proposal involves the imposition of a tax, with the insurance com- 
panies designated as the collector, on the purchasers of automobile insurance for 
the purpose of guaranteeing the solvency of insurance companies.” 
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GERMAN INSURANCE CONTROL 
IN TRANSITION 


By Ernest C. Steefel, Member of the 
New York Bar, Barrister-at-law, 
London, Licencie en droit, 
Paris. 


ITH THE DOWNFALL of the Third 

Reich, all federal authorities, including 
the Insurance Control Office, ceased to exist. 
A number of offices took its place: 

In the American occupation zone are 
located the insurance control departments 
of the Bavarian Ministry of Economics and 
of the Ministries of Finance in Wirttemberg- 
Baden and Greater Hesse. Their authority 
was based not upon special laws, but rather 
upon Article III, No. 1, of General Ejisen- 
hower’s Proclamation of September 28, 1945, 
conceding governmental powers to the southern 
German states. 

In the British zone the zonal branch of 
the Insurance Control Office in Hamburg 
was established by Decree No. 23 of the 
British Military Government, March 18, 1946. 

In the French zone insurance control 
departments of the district presidents’ offices 
were created by internal orders of the occu- 
pation authorities. 

In the Russian zone, the state and province 
governments, and in Berlin, the Insurance 
Committee of the Magistrat, handled the work. 


Legality of Control Offices 


There can be no doubt as to the legality 
of the creation of these control offices since 
their direct or indirect foundation is the 
“zone sovereignty” of the occupying powers, 
and since the Control Council has not estab- 
lished a central German control office. 





Insurance 
Round Table 


The term “Zonal Branch Office of Insur- 
ance Control Office” in Hamburg is a legal 
misnomer; as the central office no longer 
exists, there can be no branch office. The 
term indicates, however, that the British 
occupation authorities are interested in main- 
taining Germany as one unit. Actually, the 
Hamburg office is newly created and fully 
independent. 


If the military governments are in a posi- 
tion to create or arrange for the creation 
of zonal and state control offices, decrees 
issued by them or based on their authority 
concerning the organization of such offices 
must be binding. This holds true even if 
such decrees contradict regulations which 
were in force and were not rescinded by 
the Control Council in toto or in part, if 
these old regulations apply to federal au- 
thorities and presuppose the existence of 
a central control office. 


There is no need for further regulation 
of their jurisdiction as this is regulated by 
paragraph 1, 148 of the Insurance Control 
Law and paragraphs 1, 2 and 4 of the Execu- 
tive Decree to the Decree on Unification of 
Insurance Control of June 22, 1943 (Reichs- 
gesetzblatt, p. 363). All private insurance en- 
terprises and public insurance institutions are 
under control if they are not writing social 
insurance, as established in Article I, No. 1, 
Article III, No. 5, and Article VI, No. 9, 
of the British Decree No, 23. Re-insurance 
and marine insurance are excluded from 
control, according to paragraph 148 of the 
Insurance Control Law, as long as this 
regulation is not changed by the Allied Con- 
trol Council, the highest authority of the 
occupying powers (Proclamation of August 
30, 1945, I and IT). 
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On the basis of their zonal sovereignty, 
the occupation authorities may assign to the 
control offices functions beyond mere insur- 
ance control. For example, Article III, No. 
6, of the British Decree No. 23 expressly 
provides for just that. 

Thus, the control offices may take over 
certain functions of the German Price Con- 
trol Commissioner within their sphere. In- 
surance circles would welcome this transfer 
of authority, as insurance price questions 
would be decided by experts familiar with 
the calculation problems of the insurance 
business. 

The British Decree No. 23 (Article III, 
No. 5) states, with regard to law and proce- 
dures of control: “Regulations of existing 
German laws apply, if they are not changed 
or expressly or implicitly rescinded by laws, 
decrees or orders of the military government.” 


Old Control Law Unchanged 


The control law is unchanged, of course, 
from its status at the time of the German 
capitulation, except for alterations brought 
about by the change in the constitutional 
and administrative status of Germany and 
by the privilege and discrimination prohi- 
bition of Law No. 1, Article II, of the Allied 
Control Council. The occupation authori- 
ties may adjust rules to the changed condi- 
tions on the basis of their zonal sovereignty. 
Only the Control Council, however, may 
decree principal changes. Article III, No. 
5, of the British Decree No. 23, therefore, 
cannot refer to such changes. 

Although the German insurance control, 
unusually dispersed and no longer within 
the grasp of a layman, needs reform, mate- 
rial changes now would not be desirable 
to the German insurance business. Insur- 
ance companies consider conditions not suffi- 
ciently stabilized to allow for a real reform. 
Moreover, the present regulation is working 
fairly well, and a change of systems would 
result in considerable difficulties which the 
enterprises could not face. 


On the other hand, general acceptance 
of the present control law has certain dis- 
advantages. The control law, as in force on 
May 8, 1945, is based upon the concepts 
of German unity and a central adminis- 
tration, and presupposes the existence of the 
administrative apparatus of the Third Reich. 


Wovennnannnnntnuie 





vyennsuneuui.nuunnenneuUueUUueuuueenuuueneagenannntedanovuacnenntaeentaansauonaenentacaearcucenneeeedavancococeaneneeeeanuanonucneegtanenetuuorveeeeeetendaaaceouaivnnegdetnoonuvonncnnnnnnetgtauoonncvengenetesdavoauennneengevataaaaeuocngneesntastooaucuanueeeenedtetiaaunnensnstttttt 


NVOUUCUAOOUNARUtneonnapcoennacanavenuvengveuuaeerneusaseeeuvovaneeevnanaveencveseecuasvnncvaaveseevovnnegnvvnysnernvvesngenvascvvnenvvssanenvasavagocusnnggvevssnneevvnsavecvascvanavecsvenccsvnsnrevvenecnnvtvvvevevaveaeenevavneevgnveenenaanet 


INSURANCE ROUND TABLE 


To give only a few examples: paragraphs 
SII, 92111, 101111, 106111 of the Insurance 
Control Law give a variety of functions to 
the German Ministry of Economics. Ac- 
cording to paragraph 28II, certain publi- 
cations must appear in the Reichsanzeiger; 
paragraph 8 of the Decree of December 27, 
1931 (Reichsgesetzblatt 517) prescribes sixty 
members for the Advisory Committee; para- 
graph 1041V, requests payment of control 
fees to the Reichshauptkasse. 


It is by no means clear who would take 
the places of the German Minister of Eco- 
nomics, the Reichshauptkasse and the Reichs- 
anzeiger, in the various zones and states. 
It would be difficult, therefore, to adjust 
regulations to present conditions. How 
many members should advisory committees 
have in the southern German states—sixty, 
or forty, or twenty? 


Extra-Territorial Jurisdiction— 
Control Offices 


Furthermore, it remains an open question 
whether the zonal or state control office has 
jurisdiction only over enterprises which have 
their domicile in its territory. Contrary 
to an opinion prevalent until now, the juris- 
diction may extend to branches and agencies 
of companies domiciled outside the area 
according to the territorial principle. Or 
the control may cover the entire business 
of an enterprise, including business in the 
territory of another control office. 


For these reasons, it seems necessary to 
state clearly which regulations of the present 
law are still valid, and how they have to 
be adjusted to the special conditions exist- 
ing in the various zones and states. ‘Other- 
wise, there would be no security and no 
clear delineation of the rights and functions 
of control offices and enterprises essential 
for a democratic state. The control law 
should be supplemented by regulations which 
would avoid jurisdictional disputes between 
control offices in accordance with the terri- 
torial principle, disputes in which the insur- 
ance companies would suffer particularly. 


Powerful Centralization 


A series of legislative measures made the 
German Insurance Control Office a general 
directorium of the German insurance busi- 
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ness, empowered to extend its far-reaching 
interference to the insurance business as 
well as to individual enterprises. Simul- 
taneously, legal guarantees for the protec- 
tion of enterprises steadily decreased. A 
return to the status of 1935 and a restitution 
of the former version of paragraph 93 of 
the Insurance Control Law seem desirable. 
That paragraph provided wider possibilities 
for appeal as well as for proceedings before 
a senate. The “Emergency-Decree” para- 
graph 8la should be abolished or at least 
modified to grant the possibilities of appeal. 

Neither the British military government 
nor the southern German states may decree 
such transitory measures, which would go 
beyond an adjustment to conditions changed 
by the collapse of the central German au- 
thorities, and would amount to a change of 
federal law, a function reserved to the Con- 
trol Council. 

However, it is considered a nobile officium 
of the control offices to apply paragraph 8la, 
which had been widely misused only in 
exceptional cases. There is no objection 
to an internal order to this effect. 

One of the most important steps in transi- 
tory control regulations is the revival of 
advisory committees, a democratic institu- 
tion which was dead, not de jure, but de 
facto. As the control law, valid on May 8, 
1945, is still in power, the control offices 
are compelled to form advisory committees. 
Current conditions present problems with 
which the control office cannot be conver- 
sant in spite of expert knowledge. The 
advisory committee is an inexpendable con- 
trol organ, without which a control office 
cannot operate properly. If one does wish 
to apply paragraph 8la recklessly, as the 
German Insurance Control Office did since 
1939, each important decision must be made 
by a senate and thus requires, according to 
paragraph 93, the participation of an ad- 
visory committee. Without this committee, 
no transfer can be approved, no new concern 
licensed, or no reorganization ordered. 

The British Decree No. 23 does not men- 
tion the advisory committee. If its partici- 


pation had been intended, the number of 
members and the method of their selection 
would have been stated. This omission per- 
mits the conclusion that the British did not 
intend to use an advisory committee as a 
control organ. If a committee is formed 
without legal basis, it can have only very 
limited functions. It is questionable that 
the British solution is legally valid. How- 
ever as the creation of an advisory com- 
mittee may be considered an organizational 
question, the retention or abolition of the 
advisory committee may be decided within 
the “zonal sovereignty.” 


In the last few years, the activities of the 
German Insurance Control Office were 
based less upon the Insurance Control Law, 
and more upon a multitude of decrees issued 
by the President of the Office in accordance 
with his emergency powers, established in 
paragraph 8la of the Insurance Control 
Law, without participation of a senate or 
an advisory committee and without allow- 
ing for appeals. Today, these decrees form 
a major part of the control law. 


It is extremely important, therefore, to 
examine these decrees in order to find out 
which ones deserve to be maintained. Many 
had no other purpose than to force upon the 
insurance business regulations based on 
purely political considerations—namely, to 
allot means to the army and armament in- 
dustry, and to make the insurance business 
share the burden of war and war damages. 
Such study would best be undertaken by 
the control offices under participation of 
advisory committees and trade organizations. 
This procedure would not be contrary to 
the principle that federal laws may be changed 
or rescinded only by the Allied Control 
Council. It is a question of rescinding not 
the law itself (paragraph 8la of the Insur- 
ance Control Law), but rather the adminis- 
trative measures based upon it. Frequently, 
these decrees would not even require can- 
cellation; it would be sufficient to establish 
that they never had legal validity. Under 
former conditions, it was impossible to pro- 
test against them. [The End] 


—.. $$$ ———_—_ 


In the item entitled “Suits Started on Winecoff Fire” appearing in the 
Insurance Round Table of the INsuRANCE LAw JourNaL for February, 1947, 


it was stated that suits had been brought against the insurers. 


This was error. 


The referred-to suits were against the owners and lessees of the building for 
the homocides and personal injuries caused. 
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Opinions here and there: 


“The Attorney General Says—” 


LIMITATION ON COMMISSIONER 
VALID UNDER PUBLIC LAW 15 


The Attorney General was requested to 
advise whether, under Public Law 15, an 
amendment to the new Insurance Code per- 
mitting any insurer to insist upon the Com- 
missioner’s approval of the same rate 
approved for other insurers as long as the 
financial stability of the insurer was not 
thereby endangered, “would have the effect 
of opening an area of permissible federal 
regulation, under that portion of Public Law 
15... which provides that on and after 
January 1, 1948, the Sherman Act, the Clay- 
ton Act, and the Federal Trade Commission 
Act ‘shall be applicable to the business of 
insurance to the extent that such business ts 
not regulated by state law.’” He replied in 
the negative. He thought that it would be 
unreasonable to say that such an amend- 
ment to a comprehensive code would open 
up an area of federal regulation that would 
not exist otherwise. In his opinion, it was 
affirmative regulation. “The specific danger 
that some interested parties appear to have 
in mind is the possibility that should the 
federal statutes become applicable, insurers 
might be charged with violation of the Sher- 
man Anti-Trust Act, for instance, on the 
basis of their having cooperated in the set- 
ting of rates through the rating organiza- 
tions expressly authorized by the code... 
The proposed insurance code contains ex- 
Press provisions for the licensing and regu- 
lation of rating organizations, for membership 
in such organizations, and for the filing of 
rates by such organizations on behalf of 
their subscribers, when so _ authorized. 
Since those activities would expressly be 
covered by the statute, we fail to see how 


tr 


ATTORNEY GENERAL'S 


it could reasonably be said that those activi- 
ties are not regulated by state law, so as to 
permit intervention by the federal authori- 
ties.” Opinion of the Washington Attorney 
General, January 25, 1947. 


ONLY FIRE COMPANIES WRITE 
PERSONAL PROPERTY FLOATERS 


The Director of Insurance inquired whether 
a company licensed to write casualty in- 
surance in Kentucky could also issue per- 
sonal property floaters if its license was 
properly amended. The Attorney General 
was of the opinion that it could not. He 
explained that by statute companies were 
licensed to write either fire or casualty, and 
further, that writers of fire insurance were 
permitted by statute “to insure against other 
loss or damage to property or interest therein 
the insurance against which is not exclu- 
sively delegated to another class or kind of 
company.” This latter provision, he de- 
clared, empowered only fire companies to 
write personal property floaters. He ruled: 
“We are not unmindful of the objective dis- 
crimination accorded casualty insurance 
companies in denying them the privilege of 
writing personal property floater insurance 
contracts in this state. Moreover, simply to 
permit the writing of floater contracts in this 
state would seem to defeat the express sep- 
aration of fire and casualty insurance busi- 
ness in this state... as the personal property 
floater insurance contract covers both fire 
and casualty risks. However, in the ab- 
sence of a judicial determination of this 
statute in these instances, we are of the 
opinion that you are ‘privileged to license 
only companies licensed to write fire insur- 
ance contracts, to also write personal prop- 
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erty floater insurance contracts. Only by 
legislative action, we believe, could casualty 
companies be permitted to write personal 
property floater insurance contracts in this 
state.” Opinion of the Kentucky Attorney 


General, January 3, 1947. 


GROUP LIFE INSURANCE 
FOR DEPUTY SHERIFFS 


Is a deputy sheriff, who has taken an 
oath and performs his duties under the su- 
pervision and control of the sheriff, entitled 
to the benefits of the group insurance pro- 
vided for by Act 320 of 1940, even though 
his salary is paid by the police jury? The 
Attorney General said that he was. A re- 
view of the statute in question showed a 
provision that sheriffs and deputy sheriffs 
should carry $2,000 of group life insurance, 
partial contribution to be made by the in- 
dividual and the remainder to be paid from 
the Sheriff’s Salary Fund. As to whether the 
payment of the deputy sheriff’s salary by the 
police jury took him out of the category of 
deputy sheriff, the Attorney General said: 
“It is our opinion that the proper test to 
apply in deciding this question is not the 
source of the payment of the salaries but 
is rather the question of who exercises su- 
pervision and direction of the deputy. In 
this instance we understand that you have 
taken an oath as deputy sheriff and have 
performed all functions performed by other 
deputies, your activities being solely under 
the direction and control of the sheriff of 
Caddo Parish. Therefore it is our opinion 
that you are deputy sheriffs .. . and that 
you are entitled to the benefits of this Stat- 
ute ... it is the duty of the Sheriff to pay 
that part of the insurance premium not 
chargeable to the insured, said payment to 
be made out of the Sheriff’s Salary Fund.” 
Opinion of the Louisiana Attorney General, 
December 11, 1946. 


FIRE LOSS RECOUPED 
FROM STATE FUND 


The armory building at Bowling Green, 
Kentucky, was damaged by fire. The Ad- 
jutant General submitted a proof of loss, 
approved by the Department of Insurance. 
The Commissioner of Finance asked the 
Attorney General to rule upon whether it 


was proper to pay for such a loss from the 
State Fire and Tornado Insurance Fund, 
established by statutory appropriation. His 
reply was as follows: “We think that the 
payment for damage to the armory could be 
made by this fund because under KRS 
56.100 in case any state property is damaged 
by fire, the Division of Insurance shall as- 
certain and fix the amount of damage and 
KRS 56.200 requires the State Treasurer to 
‘debit the account of the State Fire and 
Tornado Insurance Fund for that amount 
and credit with an equal amount, the ac- 
count of the agency that has control or 
custody of the property damaged and upon 
warrant of the Division of Finance, the 
Treasurer shall pay to the agency the amount 
so credited to it for the purpose of repairing 
the damage or replacing the damaged prop- 
erty.’” Opinion of the Kentucky Attorney 
General, February 11, 1947. 


FLORIDA DISCUSSES 
ITS INSURANCE PREMIUM TAX 


The Attorney General advised the Insur- 
ance Commissioner the following on the 
subject of license taxes: 


(1) Dividends which are payable under 
life insurance policies and which, without 
option of the holders of the policies but 
by the terms of the policies, are applied to 
purchase additional paid-up insurance, are 
not taxable premiums under the license tax 
statute. Such a transaction is not inde- 
pendent or separable from the transaction 
involving the payment of premiums under 
the policy. 

(2) Question 1 should be answered in 
the same way whether or not the policy- 
holder had the option to apply the dividends 
to a paid-up policy. “In either event, for 
the reasons above set forth, the additional 
insurance would appear to be in pursuance 
of the policy and the consideration there- 
fore would derive from the premium paid 
under the terms of the policy.” 

(3) Where during a policy year and by 
virtue of the terms of the policy premiums 
are waived insofar as the insured is con- 
cerned, as in the event of disability, “it 
is not considered that there is such a pay- 
ment of premium to the insurer as to con- 
stitute a premium received and, as such, 
taxable under said Section.” 
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(4) In taking the credit optionally al- 
lowed insurers under the statute, which the 
ratio of Florida premiums bears to the total 
of all premiums collected by the insurer, 
the Florida statute contemplates those pre- 
miums, which if collected in Florida would 
constitute taxable premiums. 

(5) In computing the credits referred to 
in ruling 4, separate calculations should be 
made in the case of annuities in view of the 
fact that a different tax rate is applicable 
to insurance premiums and annuities. 

Opinion of the Florida Attorney General, 
November 16, 1946. 


LICENSE MAY NOT ISSUE 
SUBJECT TO SUSPENSION 


In the case of an applicant for an insur- 
ance license who had never held such a 
license before, and who, it developed, had 
committed acts specifically enumerated by 
the insurance code as grounds for the revo- 
cation, suspension or denial of a license, the 
Commissioner may not issue a license sub- 
ject to an order of suspension for a period 
following the issuance. The Attorney Gen- 
eral quoted the general rule as, “In the 
absence of special authority therefor, the 
licensing board or officials, in passing upon 
applications for licenses, cannot prescribe 
conditions or requirements in the case of a 
particular application, in addition to those 
prescribed by statute or ordinance with 
which applicant has already complied,” and 
reasoned that “This practice of licensing 
subject to a suspension of the license is, in 
effect, the issue of a license subject to a 
condition . . . there are cases which recog- 
nize the validity of issuing a license subject 
toa condition precedent . . . or condition 
subsequent . . . but the conditions in these 
cases were designed to insure the existence 
of facts necessary to justify the issuance of 
the license . The suspension [here] is 
inno way designed to insure that conditions 
necessary to qualify the applicant for a li- 
cense will be met. Acceptance of such a 
license is merely an agreement to accept a 
penalty because, presumably, of acts there- 
tofore committed which are grounds for de- 
nal... The Commissioner has power to 
deny a license. If he grants it, it must be 
on the basis that the applicant is, despite 
his record, a fit person to hold the license. 


Under the circumstances, if a man is fit to 
hold the license there is no basis for sus- 
pending it in the absence of statutory au- 
thority to do so.” Opinion of the California 
Attorney General, January 28, 1947. 


OKLAHOMA TESTS VALIDITY 
OF COMPANY REORGANIZATION 


A life insurance company, incorporated 
in Oklahoma in 1932 and licensed to do 
business in that name annually through 
1936, consolidated in 1937 with another life 
insurance company. The articles of incor- 
poration were amended in May, 1946, to 
change the company’s name and principal 
place of business. The Attorney General 
was asked by the Insurance Commissioner 
whether he should honor an application, 
filed in the name of the new company in 
January, 1947, for a license to do business 
for the remainder of the license year 1946- 
1947. Ten thousand dollars had been de- 
posited with the state treasurer in the name of 
the new corporation. The Attorney General 
answered in the negative. It was true that the 
1937 consolidation had been approved by the 
Insurance Commissioner and had been pub- 
lished according to law, and that the securities 
deposited with the state had been returned to 
the company, but it was not clear whether the 
company consolidating had taken all the 
necessary steps to effect a legal termination 
of its existence even though it had not done 
business since then. When it filed the amended 
articles in 1946, it purported to change the 
company from a capital stock organiza- 
tion to a non-capital stock mutual benefit 
association. The statute authorized only 
those amendments which were “in any par- 
ticular competent to have been embodied in 
the original Articles of Incorporation of 
such company.” Furthermore, after July, 
1939, the Commissioner was prohibited from 
approving articles of incorporation for mu- 
tual benefit associations. As a result, the 
Attorney General doubted the validity of 
the amendment of the original articles. He 
further reasoned that the deposit which ac- 
companied the application, while proper for 
capital stock companies, was not required 
for mutual benefit associations. He came to 
the conclusion that the Commissioner did 
not have to issue the license requested. 
Opinion of the Oklahoma Attorney General, 
February 8, 1947. 
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What the Courts 
Are Doing 


JUDICIAL FLEXIBILITY 


The Kentucky Court of Appeals made an 
additional contribution to judicial enlighten- 
ment and the reputation of the law for flexi- 
bility with its decision in the recent case of 
The Travelers’ Indemnity Company v. Moore, 
26 CCH Automosite Cases 617. Confronted 
with a rule adopted by a majority of states 
that a single wrongful or negligent act or 
omission causing injury to both the person 
and property of a single individual consti- 
tutes but a single indivisible cause of action 
incapable of being split under most circum- 
stances, the court, in its desire to effect jus- 
tice, adopted a pronounced minority view 
and permitted such a division. 


History of the Case 


In the interest of explaining the reasoning 
of the court in this case, a statement of 
facts involved is most important: 

“Prior to August 16, 1944, Mrs. Elizabeth 
Frances Grundy owned a Buick automobile 
and on that day she procured an indemnity 
policy from the appellant, and plaintiff be- 
low, The Travelers Indemnity Company, 
whereby it agreed to indemnify her against 
loss or damage which she might sustain by 
injury to her automobile, but the indemni- 
fying policy did not cover personal injuries 
that she might sustain from the same cause 
producing injury and damage to her auto- 
mobile. 


“On the day above mentioned and while 
the indemnifying policy was in full force 
and effect, a Chevrolet truck owned by de- 
fendant, and appellee, Randall Moore— 
while being driven by an employee of the 
owner—collided on a public highway with 
Mrs. Grundy’s automobile in which she was 


traveling, and which was driven by her hus- 
band, Hugh L. Grundy. The collision 
damaged Mrs, Grundy’s automobile to the 
amount of $848, and she sustained quite 
severe personal injuries. 

“On September 13, 1944, appellant, the 
insurer, paid to Mrs. Grundy, in compliance 
with the obligation of its policy issued to 
her, $848 damage to her automobile and at 
the same time took from her a subrogation 
receipt in compliance with the terms of the 
indemnifying policy, whereby she transferred 
her claim for damages to her automobile to 
the appellant as her insurer. 

“On January 17, 1945, Mrs. Grundy sued 
appellee, Moore, to recover from him dam- 
ages for the personal injuries she sustained 
but in which action she neither sought to 
recover, nor did recover any damages to 
her automobile. She recovered a judgment 
against defendant in that action, but the 
amount of it, or whether or not it has been 
paid, does not appear in this record. On 
July 26, 1945, this action was filed by ap- 
pellant, and plaintiff, in the Washington cir- 
cuit court against Moore to recover from 
him the amount of $848 which it paid Mrs. 
Grundy for damages to her automobile, 
which it alleged in its petition it had the 
right to do as subrogee under the terms of 
its policy, fortified by the subrogation re- 
ceipt issued by Mrs. Grundy. Appellee as 
defendant filed both a special and a general 
demurrer to appellant’s petition, both of 
which the court sustained and upon plain- 
tiff failing to plead further its petition was 
dismissed to reverse which it prosecuted 
this appeal.” 


The Kentucky Court Held 


The court reversed the judgment on the 
strength of these facts. It reasoned as fol- 
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lows: It is well settled that subrogation 
rights are valid and may be enforced in a 
court of law. Although the rule against 
splitting causes of action has been extended 
in most jurisdictions to include those in- 
stances where the injured party has trans- 
ferred one of his rights of action to an 
insurer, under certain circumstances some 
courts have made an exception in the “in- 
terest of the promotion of justice and the 
affording of a speedy remedy to the sub- 
rogee.” While judicial estoppel based upon 
res judicata is usually a defensive plea, it is 
also available to the plaintiff. In this case, 
where plaintiff set forth the facts of a prior 
suit based upon the same facts, to which 
defendant agreed by his demurrer, plaintiff, 
being in privy as insurer with the former 
plaintiff insured, did not have to prove its 
case again. As property damages were not 
pleaded, proved or determined in the prior 
action, the estoppel did not apply as to 
them, and their adjudication would be the 
only matter for anew trial to determine. 


The court made it clear that such a rule 
would not always be applicable. It made 
its decision strictly upon the facts as pre- 
sented. “We do not intend to declare the 
exception herein approved, under the special 
facts of this case, to be absolute, mandatory 
and without qualification under all circum- 
stances and conditions, since it might be 
that the subrogee would be estopped to en- 
force his claim against the tortfeasor when 
its subrogor (the insured) had recovered in 
a single action all of the items of damage 
sustained by him, and the defendant (tort- 
feasor) had satisfied that judgment by pay- 
ing the amount of it to the subrogor without 
notice of the subrogee’s rights. Under such 
conditions it might be the duty of the sub- 
rogee, in order to preserve his rights against 
the tortfeasor, to see to it that the latter 
had notice of his subrogated rights before 
payment of the judgment.” 


Reasons for Majority Rule 


Before subjecting the opinion to further 
analysis and posing any conjecture as to its 
ultimate consequences, it would be well to 
regard the rationale of the majority rule. 
Its prohibition against splitting causes of 
action contemplates all damages to the per- 
son and property of the same individual, 
arising out of one tort, as constituting one 


cause of action with different elements of 
damage. It is said to stem from the law’s 
dislike for multiplicity of suits and its oppo- 
sition to harassing a debtor or defendant 
with two suits where the plaintiff in the 
second action has a complete remedy in the 
first one. In these days of overcrowded 
courts and pressing business commitments, 
the rule has an even greater reason for ex- 
istence at the present time than at the time 
of its common law origin, at least as long 
as its application does not work undue 
hardship upon any party. In theory, the 
first action is so constructed as to afford 
the plaintiff all the remedy that he needs; 
for that reason the second suit is super- 
fluous and should be dismissed. To ra- 
tionalize a bit further, it has always been 
a cardinal rule of the law that what a per- 
son cannot do directly, he cannot effect 
through indirect means. In other words, 
the majority feels that no additional right is 
created by the mere transference of part of 
a cause of action to an insurer in subroga- 
tion. 


Question of Unjust Enrichment 


Naturally the question arises as to whether 
the tortfeasor will be permitted to enrich 
himself unjustly in a case where an insurer 
has paid its insured for the damage in- 
flicted by a third party. Theoretically, jus- 
tice is effected under the corollary trust 
fund theory. In combined personal injury 
and property damage cases where the in- 
surer has recovered a judgment for personal 
injuries, he holds a portion of the judgment 
he has recovered in trust for the insurer, 
his subrogee. This is so whether or not 
the issue of property damage actually has 
been before the court. It is said that there 
is just one cause of action, and the jury 
must have considered both elements of 
damage in arriving at its verdict. Revers- 
ing the process, if the subrogee insurer 
brings the action first as in the Moore case, 
it is doubtful whether a trust fund for the 
benefit of the insurer exists (so far as dam- 
ages for personal injuries are concerned). 
The insurer certainly has no right of sub- 
rogation or any other right to sue for the 
personal injuries. Can the insured be forced 
to join with the insurer, merely out of def- 
erence to the wrongdoer? 
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It is interesting to note that in the case of 
Underwood v. Dooley, 197 N. C. 100, 147 
S. E. 686, one of the cases which the Ken- 
tucky Court of Appeals used in support of 
its holding, the insurer brought its action 
against the tortfeasor in advance of the in- 
sured’s suit. The court here pointed out 
that the insurer could not have recovered 
solely upon the facts alleged by the insured 
in his action. In addition, it stated that by 
subrogation, the insurer, being the real party 
in interest, was the only one who could 
proceed for the damages to the automobile 
for which it had reimbursed the insured. 


What Determines Cause of Action? 


But, after all, should the order in which 
the actions are brought determine the ex- 
istence of a cause of action? Does not 
equitable consideration demand an inquiry 
into the circumstances under which plaintiff 
obtained his right of action? Where the 
right of action accrued to the insurer in ad- 
vance of the insured’s bringing action, a 
fact which brings about two real parties in 
interest, can it really be said that there was 
the opportunity to determine the whole af- 
fair in a single suit? Is a property damage 
insurer a necessary party to an action by its 
insured .for personal injuries? Are the in- 
sured and his personal injury a necessary 
adjunct to a suit brought by an insurer un- 
der a right obtained by being subrogated to 
the right of its insured? The court in the 
Underwood case indicated that there was 
authority for the proposition that in a sub- 
rogation suit where the insurer has paid the 
insured, the former is the real party in in- 
terest and alone can maintain the action 
against the wrongdoer. However, in this 
argument the trust theory exponents seem 
to have an additional string to their bow, 
unrealistic as it may seem at times. 


Balancing Hardships 


As was stated above, one of the objec- 
tions at common law to permitting two suits 
on a single cause of action was the hesi- 


tancy to harass the wrongdoer. It must 
be borne in mind that adherence to the 
so-called majority rule may impose on the 
injured party—the one who didn’t ask to be 
brought into court—the necessity of electing 


a remedy. He must forego his rights 
against his insurer if he proceeds against 
his tortfeasor, or vice versa. He collects 
his insurer’s claim whether he wants to or 
not—and whether he actually proves his 
insurer’s damage or not. This seems fre- 
quently to be a greater penalty than any the 
wrongdoer is forced to undergo. The latter 
is asked simply to pay the full amount of 
the damage he has done. The existence of 
the alternative of compelling the injured 
party and the insured to join in one suit, 
does not seem to justify a complete denial 
of recovery of part of the damage otherwise, 


It is interesting to note that in Pennsyl- 
vania, a state that has subscribed to the 
majority view, at least lip-service has been 
paid to the minority view to effectuate jus- 
tice in Frankel v. Quaker City Cab Company, 
82 Pa. 217. Plaintiff sustained personal in- 
juries and property damage in one accident 
and brought action in the municipal court to 
recover for both injuries. A voluntary non- 
suit was taken there, and the action was 
again started in common pleas on the same 
cause, a release from liability for personal 
injuries being granted to defendant. At 
the same time it was agreed that the action 
in common pleas would be solely on the 
issue of property damage. The court held 
that the agreement removing the personal 
injury action from issue did not violate the 
rule against splitting causes of action. 


The federal court in Georgia also refused 
to adopt the majority rule in Boyd v. Al- 
lantic Coast Line Railroad Company, 218 F. 
653, and overrule the plea in bar of a second 
action, on the theory that where various 
elements of damage were present, a variety 
of rulings on the question of damages might 
well confuse the jury. The court went on 
to say that it was the injury, not just the 
negligent act, that gave rise to the right 
of action. 


Statutory Relief 


Other states have settled this problem 
by legislation. Some have specific enact- 
ments upon the subject of joinder of ac- 
tions; in others courts have construed 
statutes regulating limitations, assignments, 
and descent and distribution as indicative 
of the legislative intent on this subject. 

The overall picture would indicate that a 
majority of courts have gone a long way in 
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ights holding on to an old conception. encompassing new fields, but its essentials 
ainst ity of courts, including the Kentucky Court remain. So it is with the law. The funda- 
llects of Appeals, has seen fit to modernize its mentals remain fast, but, subject to condi- 
to or principles of relief without departing from tions, it grows. The Kentucky court, which 
s his established doctrines. These courts recog- said in the Moore case that it did not want 
- fre- nize that the law is not an inflexible body to lay down a hard and fast rule for such 
y the of rules but rather a beacon lighting, cases, demonstrated that it was interested 
latter though not dictating, the way. Whether in remaining flexible. It didn’t deny the 
nt of it is better to effect changes by legislation existence of the majority rule. It didn’t 
ce of as some states have done, or to interpret advocate its overthrow. It said merely that 
jured the law in the light of changing conditions it thought that the minority rule would do 
suit and circumstances, will probably be debated _ the greatest justice in this case. 

aia until the end of time. The law has been The Moore case is an instance of con- 
wise. likened to a tree, its trunk, branches and _ structive judicial legislation, not of the type 
oak. twigs comprised of different elements and that remakes existing statutory law, but one 
: te subjects. The tree does not stop growing. that adapts judge-made law to present con- 
aie It goes on expanding in all directions and __ ditions. 

; jus- 

pany, ee aan e 

al in- 

ident 

a Wife's Injuries Not Actionable by Husband 

was Where plaintiff's wife was thrown to the ground on alighting from defend- 
same ant’s bus because it suddenly moved forward, plaintiff was denied recovery for 
sonal his wife’s injuries. Her miscarriage, headache, backache and nervousness may 
ae have constituted grounds of recovery for the wife, declared the court, but the cause 

. the of action of a husband and that of a wife are two separate and distinct things. 
held Blanford v. St. Louis Public Service Company, St. Louis Court of Appeals, February 
sonal 18, 1947. 

e the 

used Garbage Collection—Non-Governmental Function 

_ Al- ; : 

8 F. Inasmuch as the court, believed that collecting garbage was not a govern- 
onal mental function of the city, it allowed recovery of damages to plaintiff for injuries 
rious sustained when the car in which she was riding collided with a city garbage col- 
riety lection truck Gravander v. City of Chicago. Illinois Appellate Court, First District. 
right February 5, 1947. 

it on 

t the 

right Jury's Estimate Prevails 


Plaintiff was struck by one defendant’s busses and was injured. The question 
arose on trial as to whether plaintiff was required to call expert witnesses to testify 
as to whether she would be able to teach again in order to assess her damages 


— properly. The court thought not, saying, “The plaintiff was not required to call 
nact- ee ; ; : 

. os experts as to her future condition. If the jury believed that she would be unable 
‘rued to teach in the future they could not refuse to act in that belief.” Meagher v. 


New York Supreme Court, Appellate Division, 
January 8, 1947. 


ents, International Railway Company. 
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PEDESTRIAN PINNED light at an intersection. When the light 
AGAINST POLE changed, the clutch pedal stuck. The driver 


of a following vehicle indicated his im- 
(WISCONSIN) patience by blowing his horn, and without 
‘. ‘. any request from th rs rted pushing 
e Attention diverted to clutch Pe Soe BETES, CReweS F ~ 
: ; s her car into the intersection. The follower 
Swerving to avoid collision : os 
turned to the right, and the car driven by 
Emergency : : sie 
the nurse lurched ahead under its own powei 
A city nurse, driving a city-owned auto- A bus had stopped at the south side of 
mobile, stopped in obedience to a red signal the intersection, and when the light turned 
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green, it made a left turn, which required 
crossing the nurse’s line of travel. The bus 
company was repairing tracks at the inter- 
section, and the bus turned short, or south, 
of the barricade, but left room for south- 
bound traffic to pass. The nurse did not 
see the bus until she was within a few feet 
of it. Fearing a collision, she veered to 
the right. Her car ran over the curb on 
the southwest corner, pinning the deceased 
against a pole. 


Defendants argued that the accident was 
caused by the pushing of the car; that the 
nurse was thereby confronted with an emer- 
gency; and that as a matter of law she had 
met the standard of care required in the 
event of an emergency, The court agreed 
that the pushing of the car set in motion a 
chain of circumstances which caused the 
accident. But it did not follow that the 
nurse was thereby excused as a matter of 
law for her subsequent actions. The jury 
could have inferred that her attention was 
focused on the clutch pedal; that she was 
inattentive to traffic; that when she saw the 
bus she became startled and lost control of 
her car, notwithstanding the fact that she 
could have proceeded along the street in 
safety had she exercised proper care in 
the management and control of her vehicle. 
The trial court properly refused to grant 
defendants’ motion for a directed verdict, 
and judgment for plaintiffs was affirmed.— 
Basile, Admx. et al. v. City of Milwaukee 
et al. Wisconsin Supreme Court. Filed 
February 25, 1947. 26 CCH AvuTOMOBILE 
Cases 851. 

Sydney M. Eisenberg; Shaw, Muskat & 


Paulsen, Milwaukee, Wisconsin, for Respond- 
ents. 


Lines, Spooner & Quarles, Milwaukee, Wis- 
consin, for Appellants. 


RUNNING BOARD RIDER KILLED 


(LOUISIANA) 
e Ambulance parked on highway 
Swerving to avoid 
Collision with passing truck 





As plaintiff neared the corporate limits, 
two vehicles approached him from the oppo- 
site direction. Both vehicles had bright 
lights. Plaintiff’s car and the first car 
passed without difficulty; but as plaintiff 
met the second vehicle, he suddenly saw 


something parked on the road in front of 
him. He quickly turned his car to the left 
in an effort to go around the object, but in 
avoiding collision with the parked object, 
ran against the side of the passing truck. 
Plaintiff was injured and his son, who was 
riding on the running board, was killed. 
The object plaintiff had seen in the road 
was an ambulance belonging to defendant’s 
insured. The driver had parked in front of 
his mother’s house while he went to eat 
supper, although he could have parked in 
the driveway. 


The jury was warranted in finding that 
defendant’s insured had negligently parked 
the ambulance at night, with only two small 
lights showing, partially on the traveled 
portion of the highway in violation of the 
Louisiana Highway Regulatory Act, and 
that plaintiff acted as a reasonably prudent 
driver in the emergency confronting him 
when he saw the ambulance blocking his 
way. There was no merit in the contention 
that there could be no recovery for the 
death of the son because he was riding on 
the running board. Although it is negli- 
gence to ride on the running board of an 
automobile in violation of a _ prohibitory 
statute, that circumstance alone is not suf- 
ficient to establish contributory negligence 
on the part of the offender so as to pre- 
clude recovery. Judgment for plaintiffs was 
affirmed.—New Amsterdam Casualty Com- 
pany v. Ledoux et al. United States Circuit 
Court of Appeals, Fifth Circuit. February 
26, 1947. 26 CCH AutomosiLte CAsEs 873. 


James C. Henriques, New Orleans, Louisiana; 


A. V. Pavy, Opelousas, Louisiana, for Appel- 
lant. ’ 


Edward Dubuisson, Opelousas, Louisiana, for 
Appellees. 


SUABILITY OF INSTRUMENTALITY 
OF GOVERNMENT 


(NEVADA) 


e Wrongful death action 
Agency relationship v. independent 
contractor 





Defendant Wells, Inc., operated a fleet of 
trucks for hauling iron ore. While acting 
within the scope of his employment, one 
of defendant’s drivers was involved in a 
collision in which the decedent received 
fatal injuries. Plaintiffs, the surviving wife 
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and child, brought a wrongful death action. 
Defendants contended that they were agents 
and employees of the Defense Plant Corpo- 
ration, a subsidiary of the Reconstruction 
Finance Corporation, and as such were not 
suable as sole defendants in the action; that 
the parent Defense Plant Corporation was 
not joined as a party defendant; and that 
consequently the court was without juris- 
diction. These defenses were stricken upon 
demurrer. On appeal, defendants contended 
that their defense properly raised the ques- 
tion of suability of an instrumentality of 
the federal government. 


Answered the court: “There is no ques- 
tion of the suability of Defense Plant Cor- 
poration, and no question of the suability 
of the defendants, either separately or 
jointly with Defense Plant Corporation, 
assuming an agency relationship to have 
existed, as alleged by defendants. We are 
convinced, however, that there was no 
agency relationship between the defendants, 
or either of them, and Defense Plant Cor- 
poration.” Wells, Inc., was wholly respon- 
sible for the conduct and management of 
its drivers. The driver in question was 
hired by Wells, Inc., and was subject to 
the supervision of no other corporation or 
person other than his employer. The law 
is well established that one for whom serv- 
ices are performed by an independent con- 
tractor is not liable for the negligence or 
tort of the independent contractor. There- 
fore, no error was committed in failing to 
join these governmental instrumentalities 
as defendants. Judgment for plaintiffs was 
affirmed.—Wells, Inc. et al. v. Shoemake 
et al. Nevada Supreme Court. Filed Feb- 
ruary 17, 1947. 26 CCH AvtomosBILe CASES 
796. 

Morse, Graves and Jones, for Appellants. 

V. Gray Gubler, for Respondents. 


CHILD CUTS DIAGONALLY 
ACROSS STREET 


(NEW YORK) 


e Struck by truck 
District crowded with school children 


Infant plaintiff ran diagonally across the 
street about fifteen or twenty feet beyond 
cars parked along the curb. Driving at an 
excessive speed through a district crowded 


with school children, without sounding his 
horn, defendant struck the child with the 
right rear fender of his truck and then 
travelled fifty or sixty feet before stopping, 
The jury returned a verdict for the child 
in the sum of $4,000 and for the father in 
the sum of $500. On appeal, the court ad- 
mitted that the case was close on the facts 
and that it was not free from doubt as to 
liability. There was no direct evidence that 
the child was ever in front of defendant's 
truck or within his vision; but defendant's 
speed, the speed at which the child was 
running, and the distance covered by him 
before being hit warranted a finding that 
the child was running in front of the truck 
and within the vision of defendant. How- 
ever, the court was not satisfied that the 
medical testimony in support of the child’s 
claim of permanent injury was well founded. 
Therefore, it ordered that judgment be set 
aside and a new trial granted unless the 
child consented to a reduction of the judg- 
ment, in which event the judgment, as modi- 
fied, would be affirmed. 


A dissent expressed the view that the 
accident was caused solely by the child’s 
own negligence. “The driver of a vehicle 
passing through a street where children are 
on the sidewalk should not be expected to 
sound his horn for the entire length of the 
block. The majority opinion seems to indi- 
cate that under the circumstances here pre- 
sented the horn should be sounded even 
though no children or other pedestrians are 
in the roadway.”—Scanlon, etc., et al. v. 
Temple. New York Supreme Court, Ap- 
pellate Division, First Department. Janu- 
ary 24, 1947. 26 CCH AvutomosiLe CASES 
686. 

James G. Purdy, George S. Wing, Baier & 
Chamberlin, for Appellant. 


Joseph C. Thomson, John T. McGinty, Thom- 
son & McGinty, for Respondents. 


INFANT RUNS INTO STREET 


(TENNESSEE) 


® Duty of motorist 
Speed, lookout, warning 


Plaintiff had permitted her two little boys 
to go outside to play. She saw them play- 
ing on the sidewalk in the front yard. A 
few minutes later she heard the older child 
cry out that the three-year-old had been hit 
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by a car. She ran out, and found the child 
lying on the grass plot between the side- 
walk and the curb. The sole eyewitness 
testified that the car was traveling at about 
twenty-five miles per hour; that there was 
nothing to obstruct the driver’s view; and 
that the child was standing up in the gutter 
when the car was 200 feet away. She fur- 
ther testified that defendant failed to slacken 
speed, sound a horn or change the course 
of the car, and that the child ran into the 
street, where he was thrown into the air 
by the car. 

What did reasonable care require of de- 
fendant driver as she approached the young 
child standing in the edge of the street? 
Did she exercise reasonable care or did she 
subject the child to an unreasonable risk? 
“Children must be expected to act upon 
childish instincts and impulses, and others 
who are chargeable with a duty of care and 
caution towards them, must calculate upon 
this and take precaution accordingly.” It 
was for the jury to say whether defendant 
was negligent in failing to see the child, or 
if she saw him, in failing to warn him of 
her approach, in failing to anticipate that 
he might run in the way of the car, and in 
failing to slow down so that if he did run 
into the path of the car, she could stop and 
avoid hitting him. The act of the child 
in running into the car was one which 
defendant might reasonably have antici- 
pated. The trial court erred in directing a 
verdict for defendants, and judgment was 
reversed and the cause remanded for a new 
trial—Woodfin, Admx. v. Whitaker et ux. 
Tennessee Court of Appeals, Middle Sec- 
tion, Nashville. Filed January 31, 1947. 26 
CCH AutomosiLe CAsEs 701. 

R. C. Boyce, Sr.; Williams, Cummings & 


West, Nashville, Tennessee, for Plaintiff in 
Error. 


Bass, Berry & Sims, Nashville, Tennessee, for 
Defendants in Error. 


UNFAIR REFERENCE 
TO INSURANCE 


(KENTUCKY) 


e Voir dire examination 
Good faith element 





On three separate occasions, plaintiff’s 
counsel specifically asked three jury pros- 
pects, in the presence of the entire panel 


mm 


AUTOMOBILE 


from which the jury was eventually chosen, 
questions which definitely mentioned auto- 
mobile liability insurance. Defendant moved 
to discharge the jury panel, but the motion 
was overruled. No admonition was given 
to the jury, and defendant excepted to the 
ruling. 

Where counsel for a party has infor- 
mation that the opposing party has indem- 
nity insurance and that some member of the 
jury panel is interested in the carrier of 
such, and where such counsel then acts 
in good faith, his questions to prospective 
jurors on voir dire examination on the 
insurance subject may be considered proper. 
However, counsel for plaintiffs did not claim 
to have any information whatever to the 
effect that a member of the jury panel had 
an interest in a specific insurance carrier 
indemnifying defendant. No definite insur- 
ance company was mentioned in the interro- 
gation, and no particular interest of any 
person in any indemnity company was set 
forth in any of the questions propounded. 
“All of this,” said the court, “means that 
there is a lack of evidence of the good 
faith element which was so necessary as a 
justification for the voir dire questions 
asked. It cannot be said that inadvertence 
is the explanation for the injection of the 
insurance angle into this trial. The double 
repetition refutes the practical possi- 
bility that it was an unintentional mishap 
of a busy trial. The emphasis and reempha- 
sis of defendant’s insurance carriage consti- 
tuted an unfair factor in the trial and should 
have been eliminated.” Judgments for plain- 
tiffs were reversed for further proceedings. 
—Ewing-Von Aldmen Dairy Company v. 
Godwin et al. Kentucky Court of Appeals. 
January 28, 1947. 26 CCH AUTOMOBILE 
CAsEs 689. 

Doolan, Helm, Stites & Wood, Louisville, 
Kentucky, for Appellant. 


William S. Heidenberg, Roscoe C. Searcy, 
Louisville, Kentucky, for Appellees. 


DISABLED TRUCK-TRAILER STOPPED 
ON PAVEMENT 


(CALIFORNIA) 


e@ Placement of flares 
Alternatives available 


When a connecting rod broke on the 
truck-trailer, the operator drove it partly 
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off the paved portion of the highway, where 
it remained for about ten hours. At eleven 
o’clock that night, plaintiffs were traveling 
along this road at a speed of thirty-five 
miles per hour. It was raining and dark. 
Suddenly they saw a light fifty to sixty 
feet ahead of their car, which they assumed 
was the tail light of another car. Plaintiff 
driver immediately applied his brakes, but 
was unable to stop and crashed into the 
rear of the parked trailer. Plaintiffs testi- 
fied that they saw no flares on the highway. 
A highway traffic officer, who arrived on 
the scene within twenty minutes, testified 
that neither the tail light nor clearance 
lights on the truck-trailer were burning and 
that one flare was twenty-five feet to the 
rear of the trailer instead of 100 feet, the 
proper distance. 


There was substantial evidence that the 
truck-trailer was parked on the paved por- 
tion of the highway; that the distance from 
the truck to the center white line was only 
six feet; that the operator did not leave 
twenty feet of the paved portion unob- 
structed; that at least four feet remained 
between the outer side of the truck and 
the ditch on the right-hand side; that the 
opposite side of the highway had a much 
wider shoulder and might have been used 
without violating the statute; and that the 
truck was not so disabled that it was im- 
possible to avoid stopping on the paved 
portion of the highway in the dangerous 
position that it occupied. Judgment for 
plaintiffs was affrmed.—Barone et al. v. 
Jones et al. California District Court of 
Appeal, Third District. January 16, 1947. 
26 CCH AuvutTomoniLe CAsEs 673. 

Hawkins & Hawkins, Lasher B. Gallagher, for 
Appellants. 

Robinson & Cornell, for Respondents. 


TRUCK-TRAILER 
STANDING ON HIGHWAY 


(KANSAS) 
e Blinding lights 
Assured clear distance ahead 


Blinded by headlights of an approaching 
car, plaintiff, driving between forty-five and 
fifty miles per hour, slowed down and con- 
tinued to call for dimmers, but his request 
was ignored. As soon as he passed the car 


he threw on his full lights and for the first 
time saw defendant’s truck and semi-trailer 
ahead of him. He applied the brakes at 
once and turned to the right, but was un- 
able to avoid a collision with the truck, 
which was standing squarely in his line of 
traffic. There were no flares on the high- 
way, and the truck, which was loaded with 
oil machinery, was unlighted. Plaintiff 
sought to recover for personal injuries and 
property damage against the insurer of the 
truck. Defendant demurred to plaintiff's 
evidence and appealed from the overruling 
of the demurrer, contending that plaintiff 
was contributorily negligent as a matter of 
law in failing to correlate his speed with 
his ability to see and to keep his car under 
such control that he could stop within the 
clear distance ahead of him. Plaintiff argued 
that the question of his contributory negli- 
gence was for the jury. 


Pondered the court: “Must we say as a 
matter of law that no reasonably prudent 
driver would not assume that the approach- 
ing lights would be dimmed before the cars 
passed each other? Or that he should be 
required to assume that there might be a 
truck standing in the highway without 
lights and with no flares to warn approach- 
ing cars? We do not think so. We are not 
saying that plaintiff was not guilty of con- 
tributory negligence. We are only saying 
that it was a question for the jury to de- 
cide.” Judgment of the lower court was 
afirmed.—Drennan v. Pennsylvania Casu- 
alty Company. Kansas Supreme Court. 
Filed January 25, 1947. 26 CCH Auto- 
MOBILE CASES 650. 

Laurence S. Holmes, George J. Hondros, 


Wichita, Kansas; Carl Van Riper, Dodge City, 
Kansas, for Appellant. 


E. C. Minner, George R. Gould, Dodge City. 
Kansas, for Appellee. 


SKIDDING CAR 
KNOCKS ONCOMER INTO POLE 


(OHIO) 
e Attempting to return to highway 
Ordinary care 
Jury question 





A family group, riding in two auto- 
mobiles, was proceeding south on the high- 
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way. Plaintiff was a passenger in the second 
car, which followed the first car at a dis- 
tance of four lengths. The street was covered 


with ice. A car driven by defendant was 
coming around the bend of the hill going 
north. The back wheels of this car were 
spinning on the ice as it progressed up the 
hill. When it neared the two approaching 
vehicles, part of the car went off the pave- 
ment onto the berm. Defendant thereupon 


attempted to return to the paved portion; 
and while skidding, the car lunged several 
times in the direction of the first car, which 
was turned onto the extreme right of the 
road to avoid the collision. Defendant’s 
car continued to skid onto the wrong side 
of the highway and into a collision with 
the second car, which was knocked off the 
road and into a telephone pole. The trial 
court directed a verdict for defendant. 


The mere skidding of an automobile on 
an icy street does not necessarily prove 
negligence of the driver. “However,” de- 
clared the court, “skidding may so occur in 
connection with acts or omissions of the 
operator as to warrant a finding of negli- 
gence in the operation of the car.” The 
slippery condition of the highway, the grade 
of the hill on a curve, the attempt while 
skidding to drive from a position partly on 
the berm back onto the improved portion 
of the highway against the approach of 
oncoming cars, were circumstances for the 
consideration of a jury in determining 
whether the skidding into a collision was 
unavoidable or due to lack of ordinary care 
in the operation of the car. In addition, 
defendant made several admissions as to 
his fault following the collision. The trial 
court committed prejudicial error in with- 
drawing the case from the consideration 
of the jury. Judgment for defendant was 
reversed and the cause remanded.—Kacz- 
marek v. Murphy. Ohio Court of Appeals, 
Summit County. November 13, 1946. 26 
CCH AutomosiLe CAsEs 595. 


Clarence A, Irwin, for Appellant. 


Buckingham, Doolittle & Burroughs, for Ap- 
pellee. 


PEDESTRIAN WALKS 
INTO SIDE OF TRUCK 


(GEORGIA) 
e Crossing away from intersection 
Location in street 
Conflicting evidence 


The streetcar halted at a regular stop sign 
located ten or fifteen feet north of the inter- 
section. Plaintiff alighted and crossed the 
street about eight feet below the unmarked 
crossways. She testified that she had almost 
reached the sidewalk when she was struck 
by defendant’s truck and knocked to the 
ground between the truck and curb, where 
she lay near enough to the curb to touch 
it with her hand. The truck driver and four 
disinterested witnesses testified that the 
truck did not hit plaintiff, but that she 
walked into the side of the truck and was 
either thrown or fell to the pavement near 
the middle of the street between the truck 
and the streetcar. 


When the truck came to a stop, plaintiff 
was lying or sitting on the street about 
midway of the truck and on its left side as 
it was moving north. The truck, moving 
slowly with reasonable care, came to a quick 
stop before it had passed beyond the place 
where plaintiff was found on the pavement. 
Plaintiff’s testimony was directly contrary 
to that of the four disinterested witnesses 
as to her walking or running into the side 
of the truck and the location in the street 
where she fell. The court thought that this 
difference in the testimony was probably 
due to the fact that plaintiff's memory was 
affected by her dazed condition after the 
accident. Holding that plaintiff negligently 
walked into the truck and that her injuries 
were the result of her failure to exercise 
ordinary care, the court entered judgment 
for defendant.—Phillips v. Railway Express 
Agency, Inc. United States District Court, 
Northern District of Georgia, Atlanta Divi- 
sion. Filed January 22, 1947. 26 CCH 
AUTOMOBILE CASEs 607. 

O. Lee White, 631 Healey Building, Atlanta, 
Georgia, for Plaintiff. 


Alston, Foster, Sibley & Miller, 1220 Citizens 
& Southern National Bank Building, Atlanta, 
Georgia, for Defendant. 
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LOSS OF WIFE'S SERVICES 





(VERMONT) 


e Prior action by wife 
Lack of privity 

Plaintiff's wife had recovered a judgment 
against defendant for injuries sustained while 
a passenger in defendant’s automobile. There- 
after her husband brought an action against 
defendant to recover the loss of his wife’s 
services and for medical expenses. Plaintiff 
was permitted to file an amendment to his 
complaint to the effect that as his wife had 
recovered from defendant, defendant was 
estopped from denying liability in this action, 
and that the only issues for consideration 
were marriage and the damages. Defendant 
demurred on the ground that a judgment in 
favor of the wife did not estop him from 
denying liability in the suit by the husband 
because plaintiff was not in privity with his 
wife. 

Under Vermont law, a married woman 
who is injured through the negligence of 
another may recover damages for her injury 
in the same manner as if she were a “femme 
sole.” At the same time, as her husband 
is bound to provide for her support, he may 
maintain an action in his own name for her 
care and cure and for loss of her services. 
Defendant’s liability for the damages in the 
two cases depends upon the same facts, but 
there is no privity between the plaintiffs. 
Each is enforcing an independent right. The 
former judgment does not estop defendant 
from denying liability in this action. Defend- 
ant’s exceptions were sustained, the judg- 
ment reversed and the cause remanded.— 
Gilman vy. Gilman. Vermont Supreme Court. 
January 7, 1947. Released February 8, 1947. 
26 CCH AvuTOMOBILE CAsEs 749, 


Asa S. Bloomer, Rutland, Vermont, for Plain- 
tiff. 


Ryan, Smith & Carbine, Rutland, Vermont, 
for Defendant. 


WIFE'S LIABILITY— 
SPOUSE DRIVING 


(CALIFORNIA) 


e Automobile community property 
Management and control 
Statutes cited 


The automobile which struck plaintiff had 
been purchased by defendant husband with 





community funds and was registered in his 
name. Defendant wife was being driven 
to her place of employment by her husband 
at the time of the accident. The trial court 
entered a nonsuit in favor of defendant 
wife. Plaintiff appealed, contending that de- 
fendant wife was liable by virtue of the pro- 
visions of Section 402 of the Vehicle Code, 
which impose liability upon the owner of a 
vehicle for the negligence of any person 
using or operating the vehicle with the con- 
sent of the owner. 


Having been purchased with community 
funds, the automobile was the community 
property of the spouses; but under Sections 
16la and 172 of the Civil Code, the husband 
had the entire management and control of 
the community property. The fact that he 
was transporting his wife to work could not 
support an inference that he yielded this 
right of control to her. Since defendant 
wife had no right to manage and control the 
car, the nonsuit was correctly entered in 
the action against her—Cox v. Charles Kauf- 
man et al., Ida Kaufman, Respondent. Cali- 
fornia District Court of Appeal, First District, 
Division Two. December 30, 1946. 26 CCH 
AUTOMOBILE CASES 642. 


Earl C. Berger, for Appellant. 
Crist & Beene, for Respondent. 


SPLITTING CAUSES OF ACTION 


(KENTUCKY) 
©@ Subrogation action 
Exception to rule 
Judicial estoppel 


After satisfying the claim of its insured 
for damage to her automobile, plaintiff in- 
surer brought a subrogation action against 
defendant tortfeasor to recover for the loss. 
The insured, whose policy did not cover 
personal injury, had previously recovered 
a judgment against defendant for the per- 
sonal injuries she sustained in the collision. 
The trial court sustained defendant's de- 
murrers on the grounds that the cause of 
action could not be split and that the judg- 
ment in the insured’s favor for personal 
injuries was res judicata and a bar to the 
present action. The reviewing court re- 
versed, declaring that a subrogation action 
by an insurance company is an exception 
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to the general rule that a cause of action 
may not be split against the same tortfeasor. 
The exception is not mandatory and without 
qualification under all circumstances. It 
might be that the subrogee would be es- 
topped to enforce his claim against the tort- 
feasor when its subrogor had recovered in 
a single action all of the items of damage 
sustained by him, and the tortfeasor had 
satisfied that judgment by paying the amount 
of it to the subrogor without notice of the 
subrogee’s rights. Under such conditions, 
it might be the duty of the subrogee, in 
order to preserve his rights against the tort- 
feasor, to see to it that the latter had notice 
of his subrogated rights before payment 
of the judgment. This was not involved 
in this action, since the insured never sought 
to recover from defendant for damage to her 
automobile, a fact which itself tended to 
indicate to defendant that this right had 
been satisfied in some manner, accruing rights 
to the one who did so. 


In addition, the court declared that the 
proceeding presented the question of judicial 
estoppel, since the judgment rendered for 
the insured in her personal injury action 
against the tortfeasor constituted an adju- 
dication of the tortfeasor’s negligence and 
the insured’s contributory negligence. By 
demurring to the insurer’s petition, which 
set forth all of the prior proceedings and 
facts, defendant admitted these allegations, 
thus conceding that the questions of negli- 
gence and contributory negligence had been 
adjudicated. 


Therefore, defendant was estopped from 
relitigating facts adjudicated in the first 
action in defense of the second one founded 
on the same facts. The insurer, being a 
privy of its insured, was entitled to rely on 
the conclusiveness of the judgment in the 
insured’s action against defendant. How- 
ever, the estoppel was not available on the 
issue of damage to the vehicle, since that 
issue was not litigated in the insured’s 
action against defendant. Therefore, the 
only issue for consideration was the damage 
to the vehicle, which might be proved with- 
out reference to the amount the insurer paid 
in settlement of the claim—The Travelers 
Indemnity Company v. Moore. Kentucky 
Court of Appeals. January 24, 1947, 26 CCH 
AvToMosILE Cases 617. 


Polin & Polin, Springfield, Kentucky; Doolan, 
Helm, Stites & Wood, Louisville, Kentucky, for 
Appellant. 


R. L. Wathen, Springfield, Kentucky; C. E. 
Rankin, Harrodsburg, Kentucky, for Appellee. 


EXPOSED GAS PIPE 
STRUCK BY TRAILER 


(LOUISIANA) 


e Ditch between highway and detour 
Negligence of pipe line owner 





Just before dawn, the driver of plaintiff’s 
truck passed the regular detour, designated 
only by an arrow. Continuing down the 
road, he turned left at the end of the con- 
crete. The driver was unfamiliar with the 
road. As he turned he struck a three-inch 
pipe line laying exposed in a ditch running 
along the concrete highway. He struck the 
pipe line at a point where it entered a 
shallow culvert forming a bridge over the 
ditch between the highway and the detour. 
The pipe line broke, and by reason of the 
escaping gas, the trailer and cargo were im- 
mediately ignited and destroyed. 

“It is the general rule that when roads 
and highways dedicated and designated for 
public use are used by individuals for their 
own convenience and accommodation, such 
individuals become liable for all damages 
sustained as the consequence of their im- 
proper use or appropriation of these public 
thoroughfares, and this is true even though 
that portion used by the individual is outside 
the way generally travelled by the public. 
This is particularly true when the appro- 
priation of such highway or road consists 
in the unauthorized and improper construc- 
tion of a pipe line for the transportation of 
gas, a highly dangerous and inflammable 
substance ladened with instantaneous ex- 
plosive potentialities.” Judgment for plaintiff 
was affirmed.—Raphael Brothers v. Cerophyl 
Laboratories, Inc. Louisiana Supreme Court. 
February 10, 1947. 26 CCH AvtTomosiILe 
Cases 823. 

Booth, Lockard & Jack; Turner B. Morgan, 
Shreveport, Louisiana, for Plaintiff. 


Cook, Clark & Egan, Shreveport, Louisiana, 
for Defendant. 
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INTERSTATE COMMERCE 
COMMISSION PERMIT 
MISREPRESENTED 


(TENNESSEE) 


e Endorsement on policy 
Insurer’s liability 
Public policy 


Is the insurer relieved of liability under a 
policy carrying an Interstate Commerce 
Commission endorsement, where the insured 
was not operating the vehicle under a cer- 
tificate of the Commission? Plaintiff re- 
covered a default judgment against the 
owner of the truck for the fatal injuries 
sustained by her decedent, and then insti- 
tuted an action against the insurance com- 
pany which had issued a public liability 
policy to the motor carrier. The insured 
had misrepresented in his application that 
he was operating under a permit from the 
Interstate Commerce Commission. His ap- 
plication for a certificate had been dismissed 
by the Commission for failure to file evi- 
dence of security. The insurance company 
contended that the policy was invalid and 
that the truck was not within the coverage 
of the insurance contract. The trial court 
rendered judgment for plaintiff, declaring 
that the insurer had waived the provisions 
of the policy and was estopped from assert- 
ing them. 


The higher court reversed. “We are not 
persuaded that the insurer had waived the 
provisions of the policy limiting coverage to 
operations under a certificate of convenience 
and necessity from the Interstate Commerce 
Commission. The insurer did not learn that 
no certificate had been issued to Sims until 
after the accident. The basis of an estoppel 
resting upon waiver is reliante by one upon 
the act or representation of another, and 
subsequent loss or detriment because of such 
reliance.” Although the court was not un- 
mindful of the public interest in an insurance 
contract, it was persuaded that the more 
fundamental and all-embracing public inter- 
est sought to be preserved by the Motor 
Carriers Act was keeping dangerous opera- 
tors and instrumentalities off the road. To 
that end there should be no judicial con- 
donation for evasion or defiance of law.— 
Commercial Standard Insurance Company v. 
Robertson, Admx. United States Circuit 


Court of Appeals, Sixth Circuit. Filed Feb- 
ruary 4, 1947. 26 CCH AUTOMOBILE CAsgEs 
726. 

Joe Roberts, John Cate, Frazier & Roberts, 
Chattanooga, Tennessee, for Appellant. 


Harry Berke, Berke & Fleming, Chattanooga, 
Tennessee, for Appellee. 


WRONG MIDDLE INITIAL 
ON NOTICE OF SERVICE 


(KENTUCKY) 


e Indiana Nonresident Act 
Registered letter returned 
Substantial compliance 


While operating his automobile in the 
State of Indiana, James J. Brown, a Ken- 
tucky resident, was involved in an accident 
which resulted in injury to a passenger in 
his car. The passenger brought an action 
in Indiana against Brown to recover for 
her injuries. Brown was served under the 
Indiana Nonresident Process Act, which 
makes the Chief administrative officer of 
the Department of the Treasury the agent 
of a nonresident for service of process. 
The Act provides that service of summons 
shall be made by leaving a copy with the 
administrative officer; that such service shall 
be sufficient service upon a nonresident de- 
fendant provided that notice of such service 
and a copy of the process are sent by regis- 
tered mail to defendant and defendant’s 
return receipt is appended to the original 
process and filed in court; and that defend- 
ant’s refusal to accept or claim the registered 
mail would not defeat the service. 


Notice of service and a copy of process 
were sent by registered mail to defendant's 
correct address, but the middle initial on 


the envelope was wrong. The Treasurer 
filed a certificate stating that tHe letter had 
been returned to him because defendant had 
failed to claim it. After a default judgment 
was rendered against defendant in the In- 
diana court, suit was brought in Kentucky 
to recover the amount of the judgment. The 
trial court sustained defendant’s contentions 
that the Indiana court did not have juris- 
diction of his person and that the judgment 
was void because of noncompliance with the 
Indiana Nonresident Process Act. The ap- 
peal court disagreed. There had been a 
substantial compliance with the terms of the 
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statute. The purpose of the Act was to 
make a reasonable provision for probable 
communication. It was unbelievable that 
defendant did not know that the letter was 
intended for him and that he failed to 
apprehend the nature of its contents. Judg- 
ment dismissing the action was reversed.— 
Schaaf v. Brown. Kentucky Court of Ap- 
peals. February 7, 1947. 26 CCH AutTomo- 
BILE CASES 842, 

Louis A. Savage, Jasper, Indiana; A. J. Dein- 


doerfer, Davis Boehl, Viser & Marcus, Louis- 
ville, Kentucky, for Appellant. 


Woodward, Dawson, Hobson & Fulton, Louis- 
ville, Kentucky, for Appellee. 


PERMISSIVE USE 
OF RANCH TRUCK 


(CALIFORNIA) 
e Owner’s liability 
Personal use by employee 
Inferences 


Two Mexican workmen employed by de- 
fendant took a stripped-down Chevrolet 
ranch truck, which was kept at the camp 
for use on and between ranches, and drove 
to a neighboring town, where they consumed 
some beer. On their return to the camp, 
the truck collided with plaintiff's car. The 
driver of the truck had been given permis- 
sion to drive by the other employee, who 
had been authorized by defendant to drive 
the trucks on the ranches and sometimes 
on the back roads between ranches. The 
truck was allowed to remain unlocked at the 
camp, and no check was made upon gas, 
oil or mileage to determine whether it was 
used off the ranch. The trial court rendered 
judgment against defendant driver and de- 
fendant owner. The reviewing court dis- 
cerned no error, The evidence warranted the 
inference that the owner had entrusted the 
truck to the employee for inter-ranch driv- 
ing on public roads and the occasional use 
on such roads for other purposes. Conse- 
quently, the owner was liable under the 
permissive use provisions of Section 402 of 
the Vehicle Code. Judgment for plaintiffs 
was affirmed.—Brown, etc. v. Aldrich et al. 
California District Court of Appeal, Third 
District. January 17, 1947. 26 CCH Auro- 
MOBILE CASES 677. 


F. M. Brack, for Appellants. 
Gilbert Moody, for Respondents. 


THREE KILLED 
AT RAILROAD CROSSING 


(INDIANA) 


e Driver unknown 
Joint enterprise instruction 





The decedent, his father and his brother 
were all killed when the automobile in which 
they were riding was struck by defendant’s 
train at a crossing. There was no evidence 
as to which of the three men was driving. 
The decedent was building a home for his 
father on the latter’s farm. His father paid 
him for this work. On the day of the acci- 
dent, the three men left the father’s home in 
the father’s automobile to take the dece- 
dent’s brother to the draft board for exami- 
nation and then arrange for sanding the 
floors in the new home. The trial court gave 
an instruction, tendered by the railroad, on 
the question of whether the decedent was 
engaged in a joint enterprise with the driver 
of the car. The jury returned a verdict in 
favor of the railroad. Plaintiff appealed, 
contending that the trial court erred in over- 
ruling her motion for a new trial. Agreed 
the upper court: “In our opinion no reason- 
able inference can be drawn from this evi- 
dence that the decedent was engaged in a 
joint enterprise. Therefore, the trial court 
erred in giving to the jury defendant’s ten- 
dered instruction.” Judgment for defendant 
was reversed with instructions to sustain 
plaintiff's motion for a new trial.—Spencer, 
Admx. v. Pettibone et al., Trustees, Chicago, 
Indianapolis & Louisville Railroad Company. 
Indiana Appellate Court. January 10, 1947. 
26 CCH AutTomosiLe CAsEs 606. 


Reed & Reed, Knox, Indiana, for Appellant. 


Harker & Irwin, Frankfort, Indiana; Horner, 
McDowell & Gast, Winamac, Indiana, for Ap- 
pellees. 


INTOXICATED HOST 
OVERTURNS CAR 





(TENNESSEE) 


© Guest injured 
Contributory negligence 


Plaintiff was returning from a dance in 
a neighboring town in an automobile driven 
by defendant. In passing a truck the car got 
off the highway, then ran across the highway 
to the left-hand side, where it traveled for 
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several hundred feet partially on and off 
the highway before striking a large rock 
and turning over two or three times. At 
the time of the wreck and before, the host 
was driving fifty to sixty-five miles per hour. 
Plaintiff did not protest or admonish the 
driver, testifying that she thought it was the 
duty of her escort, who did tell the host to 
“take it easy.” The doctor called to treat 
the parties testified that the boys were under 
the influence of liquor; they had had two 
pints of whiskey in the glove compartment. 
Several times during the evening the party 
stopped to purchase soft drinks as chasers. 
While at the dance, the boys drank some 
beer and finished the last of the whiskey. 
Plaintiff insisted that she did not know that 
the driver was drinking, while the host con- 
tended that they were all drinking the 
whiskey. However, plaintiff admitted that 
while they were at the dance, she had 
suspected that the host might have been 
drinking from the way he was acting. 


Ruled the court: “Reasonable men know 
that no one in his proper senses with due 
regard for his own safety will submit to 
the peril of riding with a driver who has 
recently consumed liquor. Anyone who 
submits to that peril assumes the risk at- 
tendant upon the journey and is guilty of 
contributory negligence.” The twenty-seven- 
year-old plaintiff, who had attended college, 
certainly appreciated the danger of riding 
in a car driven by one whom she thought 
was drinking. Judgment for plaintiff was 
reversed.—Edenton v. McKelvey. Tenn- 
essee Court of Appeals, Western Division, 
Jackson. Filed January 22, 1947. 26 CCH 
AUTOMOBILE CASES 586. 

Robert P. Adams, Trenton, Tennessee; P. M. 


Harbert, Savannah, Tennessee, for Plaintiff in 
Error. 


Ross & Ross, Savannah, Tennessee, for De- 
fendant in Error. 


OCCUPANT OR DRIVER? 


(WISCONSIN) 
e@ Host’s liability 
Physical facts 
Burden of proof 


The sheriff heard the car approaching on 
the highway at what seemed to be a high 
rate of speed and heard the impact as the 
car left the highway and crashed into the 


building. The unconscious body of the de- 
fendant was found on the ground about 
half way between the car and the building, 
Plaintiff’s decedent was found in the car, 
seated behind the steering wheel with his 
arm around the wheel and his head hanging 
over the side of the car. Plaintiff's suit was 
based upon the claim that the decedent was 
an occupant in the car and that as a result 
of defendant’s negligent driving, the auto- 
mobile left the highway and crashed into the 
building. The burden devolved upon plain- 
tiff to establish that defendant was the 
operator of the car. This she did not do, 
The only direct evidence as to the operation 
of the car was defendant’s testimony that 
it was driven by the deceased at the time 
of the collision. This testimony was cor- 
roborated by the physical fact that the de- 
ceased was found beneath the wheel with his 
arm over it after the accident. There was 
no evidence upon which the jury could have 
found actionable negligence, and the motion 
for nonsuit was properly granted. Judg- 
ment for defendant was affirmed.—Kaiser, 
Spec. Admx. v. Streich. Wisconsin Su- 
preme Court. Filed February 25, 1947. 26 
CCH AUTOMOBILE CaSEs 861. 

J. E. O’Brien, Fond du Lac, Wisconsin, for 
Appellant. 


Reilly & Cosgrove, Fond du Lac, Wisconsin, 
for Respondent. 


WEEDS AND BRUSH 
AT CROSSING 


(ILLINOIS) 


e Railroad crossing collision 
Obstructed view 


Plaintiff stopped his car when the front 
bumper was three feet from the nearest rail 
and tried in vain to see over the top of 
weeds and down the tracks. Hearing no 
sound of an approaching train, he proceeded 
over the crossing, but was struck by de- 
fendant’s motor-driven passenger car. Ac- 
cording to plaintiff the weeds and brush five 
or six feet high on the embankment and 
about fifty feet from the crossing, made it 
necessary to get upon the crossing to see 
down the tracks. The court was of the 
opinion that the evidence most favorable to 
plaintiff tended to prove the material alle- 
gations of the complaint that defendant's 
failure to remove the brush, vegetation and 
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shrubs from its right-of-way, as was re- 
quired by statute, so obstructed plaintiff's 
view that he was injured while in the exer- 
cise of due care. The trial court did not err 
in denying defendant’s motions for a di- 
rected verdict and judgment n, o. v. Judg- 
ment for plaintiff was affirmed.—Miller v. 
Baltimore & Ohio Southwestern Railroad 
Company. Illinois Appellate Court, Third 
District. October 25, 1946. 26 CCH Avuto- 
MOBILE CASES 790. 


Graham & Graham, Reisch Building, Spring- 
field, Illinois; Hershey & Bliss, Taylorville, 
Illinois; W. E. Eggrs, c/o Baltimore & Ohio 
Railroad Company, Cincinnati, Ohio, for Appel- 
lant. 

Hogan & Coale, Taylorville, Illinois; Carl H. 
Preihs, Pana, Illinois, for Appellee. 


PASSENGER ALIGHTS 
IN SHADOW 


(NEW JERSEY) 


e Slipping on cobblestones 
Driver stopping away from curb 


In response to a signal from plaintiff, the 
driver halted the bus. Although no parked 
car or other obstruction prevented the bus 
from being drawn to the curb, the driver 
stopped about four feet from the curb. The 
only street light was blocked by the bus, 
and plaintiff alighted at seven-thirty in the 
evening in darkness and shadow. In doing 
so, she fell on the cobblestones and sus- 
tained injuries. Motion for nonsuit was 
urged on the grounds that there was no 
proof of negligence on the part of defend- 
ant and that plaintiff was guilty of contribu- 
tory negligence. The court thought that 
these questions were clearly issues of fact. 
It was the duty of the bus driver to stop 
the bus at a point where it was reasonably 
safe for plaintiff to alight. Judgment for 
plaintiff was affirmed.—Del Vecchio v. Haf- 
lin Bus Company. New Jersey Supreme 
Court. January 27, 1947. 26 CCH AutTomo- 
BILE CASEs 789, 

Albert A. Sann, 285 Fairmount Avenue, Jersey 
City, New Jersey, for Plaintiff, Appellee. 


Alan Kraut, 880 Bergen Avenue, Jersey City, 
New Jersey, for Defendant, Appellant. 


BUS PASSENGER 
THROWN AGAINST SEAT 


(GEORGIA) 
e Collision with taxicab 
Due care of passenger 
Intervening negligence 


While the bus was still some distance 
from plaintiff's alighting point, plaintiff vol- 
untarily left his seat, procured his baggage, 
and was standing in the aisle when the bus 
was struck by a taxicab in an intersection, 
the cab driver having ignored the red traf- 
fic light. The impact threw plaintiff into and 
against the seat, as a result of which he 
sustained injuries. The court thought it a 
fair inference of law that if plaintiff had not 
left his seat when some distance from his 
alighting point, he would not have been 
injured by any act or failure to act on the 
part of defendant bus company. His in- 
jury was the result of his failure to exercise 
ordinary care for his own safety. 


Admonished the court: “It is dangerous 
conduct on the part of passengers in a 
common carrier conveyance to leave their 
seats and rush to wait standing until time 
to alight before the conveyance reaches 
the point of exit and stops for that purpose. 
If the carrier refused to stop or refused to 
give proper time for the passenger to alight, 
genérally the carrier is liable. If both the car- 
rier and the passengers would discourage such 
conduct, it would undoubtedly prevent casual- 
ties to the passengers and pecuniary loss to the 
carrier.” Moreover, the allegations clearly 
showed that the intervening negligence of 
the taxicab was the proximate cause of the 
injuries sustained or that the negligence of 
the taxicab driver concurred with that of 
plaintiff as the proximate cause of the in- 
juries. The trial court erred in overruling 
the bus company’s demurrer to the petition. 
—Southeastern Stages v. Abdella. Georgia 
Court of Appeals. February 7, 1947. 26 
CCH AUvTOMOBILE CaSEs 734, 

Andrews & Nall, Stanley P. Meyerson, At- 
lanta, Georgia, for Plaintiff. 


Garland & Hall; Douglas, Evans & Cole; 
Samuel D. Hewlett, Atlanta, Georgia, for De- 
fendant. 
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OPERATIONAL EXPENSES 
DEFRAYED BY INSURED 


(FLORIDA) 


e Employee using own car 
Garnishment proceeding 
Estoppel 


After recovering a judgment against an 
employee of a dairy company for damage 
arising out of an automobile collision, a 
garnishment proceeding was brought against 
the employer’s insurer. The insurance com- 
pany contended that the policy did not pro- 
tect the employee. The employee was the 
actual owner of the vehicle, but the em- 
ployer defrayed operational expenses inci- 
dental to its use. It was driven by the em- 
ployee for his personal use when not used 
by him for the benefit of his employer. The 
policy covered liability of the named in- 
sured for accidents involving automobiles 
owned by the insured and hired automobiles 
when not registered in the name of an em- 
ployee who was granted an operating al- 
lowance. Coverage was further extended to 
non-owned automobiles used by an employee 
where the latter’s use was occasional and 
infrequent. Under this third division, the 
term “insured” included any executive of- 
ficer of the named insured. The court 
thought it clear that the car was not shown 
to be within divisions one or two of the 
definitions of hazards, and defendant was 
not shown to have been an executive officer. 
Therefore, he did not appear to qualify for 
protection under the policy. 


But was the evidence so conclusive against 
the insurer as to estop it from denying that 
defendant was covered? There was evi- 
dence that the employee was sent by the 
attorney representing the insured to another 
attorney; that said attorney sent the em- 
ployee a bill which he never paid; that the 
named insured’s attorney made a lump-sum 
charge to the insured, which was paid by 
the insurer; and that the attorney for the 
employee was paid out of this sum. This 
evidence was insufficient to justify the trial 
court in directing the jury to return a ver- 
dict against the insurer. Judgment for plain- 
tiff was reversed.—United States Casualty 
Company v. Godwin. Florida Supreme 
Court, Special Division B. Filed October 25, 
1946. 26 CCH AvuToMOBILE CASEs 691. 


Haine 


Ragland, Kurz & Layton, Consolidated Buila- 
ing,. Jacksonville, Florida, for Appellant. 


Will O. Murrell, Edgar W. Waybright, Law 
Exchange Building, Jacksonville, Florida, for 
Appellee. 


WHO OWNED THE VEHICLE? 


(FLORIDA) 


e Guest injured 
Conditional sales contract 
Date of completion 


Plaintiff's wife was killed when the au- 
tomobile in which she was riding as a guest 
was involved in a head-on collision with 
another vehicle. Suit was brought against 
the driver of the car in which the wife was 
riding and against the alleged owner of the 
car, defendant automobile dealer. The trial 
court rendered judgment against the driver 
and the alleged owner, but the latter alone 
appealed. On February 10, 1945, the driver 
had given defendant dealer a down pay- 
ment and had signed a conditional sales 
contract to a finance company for the bal- 
ance due on the car. The accident occurred 
on February 11, 1945. The finance company 
approved the loan on February 10, 1945; the 
dealer approved the conditional sales agree- 
ment on February 12, 1945; and the finance 
company acquired it on February 15, 1945 
The trial court was of the view that because 
the dealer admittedly executed the accept- 
ance of the sales agreement on February 
12, 1945, it was a question of fact for the 
jury to decide as to whether the sale of the 
car was complete on February 10, 1945. 


Thought the upper court: “The conclu- 
sion is irresistible that there was a meeting 
of the minds of the seller and the purchaser 
about each detail of the sale on February 
10, 1945.” The acceptance of the conditional 
sales contract by the seller occurred on that 
date, although not formally signed until 
two days later. Since plaintiff failed to 
sustain the burden of proving that the seller 
was the owner of the vehicle at the time of 
the accident, the trial court should have 
granted the dealer-seller’s motion for a di- 
rected verdict. Judgment for plaintiff was 
reversed.—Fletcher Motor Sales, Inc. v 
Cooney et al. Florida Supreme Court, Divi- 
sion B. Filed July 23, 1946. 26 CCH Avto- 
MOBILE CASES 693. 
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Adair, Kent, Ashby & McNatt, Barnett Na- 
tional Bank Building, Jacksonville, Florida, for 
Appellant. 


Warren & Rothstein, Smith Building, Jackson- 
ville, Florida, for Appellees. 


CAR DRIVEN OFF ABUTMENT 


(MISSOURI) 
e Municipality’s liability 
Public service company’s easement 

A stranger to the city, plaintiff drove his 
car off an abutment south of and adjacent 
toa trestle owned by defendant public serv- 
ice company. Suit was brought against the 
city and against the public service com- 
pany. The abutment was situated about 
seventy-six feet south of North Ward Park- 
way (an east and west street) and directly 
south of the end of Belleview Street (a 
north and south thoroughfare), entering 
North Ward Parkway but not extending 
south of it. A double set of streetcar tracks 
in Belleview Street extended across North 
Ward Parkway and south over the trestle. 
Plaintiff saw a turn in the curbing. He 
made the turn to the left and proceeded 
on the west rail, veering somewhat to the 
right for a distance of seventy-six feet south 
of the south line of Ward Parkway, when 
he went off of the west side of the trestle. 
His automobile fell twenty feet to the bot- 
tom of the creek which the trestle spanned. 
Plaintiff further asserted that it was dark; 
that his headlights were turned on; that 
he could see plainly for 100 yards; and that 
he did not see the trestle, the fence at the 
end of the loading zone or the reflector sign 
between the tracks. 


Plaintiff sought recovery from the city 
on the theory that the conditions presented 
at the point of the accident constituted an 
invitation to the public to use that portion 
of the abutment in question south of North 
Ward Parkway, and that it was the duty 
of the city to place guard rails along the 
south side of the street to prevent persons 
from driving off the street. The public 
service company, which owned an easement 
over the abutment, was charged with causal 
negligence on the ground that it had violated 
its duty to users of the streets in the vicinity 
of the easement. Held the court: The abut- 
ment at the trestle was not so near Ward 


Parkway as to impose any duty on the city 


to guard against injuries to persons using 
that highway. There was no invitation of 
any kind from the public service company 
to use its right-of-way, and plaintiff was 
merely a trespasser. Judgment for plaintiff 
was reversed.—Hauck v. Kansas City Public 
Service Company et al. Kansas City Court 
of Appeals, Missouri. February 3, 1947. 26 
CCH AUTOMOBILE CASES 679. 

David M. Proctor; Henry Arthur; John J. 
Cosgrove; Charles L. Carr; Tucker, Murphy & 


Wilson; Robert L. Spurrier, Kansas City, Mis- 
souri, for Appellants. 


Sprinkle & Knowles, Kansas City, Missouri, 
for Respondent. 


BUS PASSENGER 
HURLED AGAINST FARE BOX 


(MASSACHUSETTS) 


e Sudden stop 
Avoiding boy playing in street 
Speed 


The bus driver jammed on the brakes, 
just avoiding a boy who went in front of 
the bus to retrieve a football. Plaintiff 
passenger was lifted from his seat and hurled 
down the aisle, where he fell on his back, 
striking his head against the pipe which held 
the fare box and then against some metal on 
the floor. Actions were brought against the 
bus driver and the owner.. The evidence dis- 
closed that the bus was being operated at a 
speed of thirty-five to forty miles per hour 
through a thickly settled district and around 
a curve with obstructed vision, and was 
brought to a sudden stop to avoid some 
boys playing football in the street. The rate 
of speed at which the bus was traveling 
was prima facie greater than was reasonable 
and proper under G. L. (Ter. Ed.), Chapter 
90, Section 17, and could be found to con- 
stitute causal negligence. In addition, the 
jury could have concluded that the bus 
driver should not have approached the boys 
playing in the street without slowing down 
or taking other precautions to obviate a 
wholly foreseeable sudden and violent stop 
with the attendant danger to passengers. 
Defendants’ exceptions to the verdict for 
plaintiff were overruled.—Vieira v. East 
Taunton Street Railway Company et al. 
Massachusetts Supreme Judicial Court, 


Bristol. January 3, 1947. 26 CCH AuTomo- 
BILE CASES 648. 
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AUTOMATIC INSURANCE 
FOR NEWLY ACQUIRED VEHICLES 


(INDIANA) 


e Thirty-day coverage from date of de- 
livery 
Notice of purchase 


After satisfying a wrongful death claim, 
the insured brought an action under an au- 
tomobile policy against the insurance com- 
pany to recover the amount of his loss. The 
insurer had been notified of the wrongful 
death claim, but refused to defend the ac- 
tion on the ground that it was not liable 
under the policy. The policy covered a 
tractor used to make daily trips with live- 
stock to Chicago. The tractor was involved 
in a collision on April 1, 1943, and there- 
after was not used in the business. The 
insurance company was notified of this ac- 
cident, and the claim was satisfied on April 
12. Three days later a new tractor was 
purchased for use in the business. At the 
time of the settlement, the insured did not 
tell the adjuster that he had purchased the 
second tractor, but said that he was con- 
sidering doing so. On April 16 the new 
tractor was involved in the accident which 
resulted in the wrongful death action. An 
“Automatic Insurance for Newly Acquired 
Automobiles” clause stated that the policy 
covered a vehicle acquired to replace one 
covered by the policy, provided that the in- 
sured notified the company within thirty 
days following the date of delivery of the 
new vehicle. 


It was the insurer’s contention that the 
policy insured plaintiff only against liability 
imposed by loss resulting from claims against 
him through use of the tractor described in 
the policy. The court did not agree, The 
clause expressly provided that the insurance 
terminated upon the replaced vehicle on the 
date of the delivery of the newly acquired 
vehicle. A reasonable person would assume 
that all coverage on the first tractor was 
terminated and that the policy, without no- 
tice, was automatically transferred as of the 
date of the delivery of the second tractor 
for a period of thirty days to the newly ac- 
quired tractor. Judgment for plaintiff was 
affirmed.—Hoffman v. Illinois National Cas- 
ualty Company of Springfield, Illinois. 
United States Circuit Court of Appeals, Sev- 
enth Circuit. January 25, 1947. 26 CCH 


AUTOMOBILE CASEs 621. 


Harry E. Vernon, Goshen, Indiana, for Plain- 
tiff, Appellee. 


George F. Stevens, 


Plymouth, Indiana, for 
Defendant, Appellant. 


COMPREHENSIVE COVERAGE 
EXCLUSION 


(LOUISIANA) 


e Combination automobile policy 
Mechanical breakdown 
Policy construed 


The policy issued to plaintiff was a Na- 
tional Standard Combination Automobile 
Policy. In the paragraph titled “Coverage 
C-Comprehensive,” the insurer agreed to 
pay for loss or damage to the automobile 
due to any cause, except collision or upset. 
At the end of the coverage clauses exclu- 
sions were listed. Among these was the 
stipulation that the policy did not apply 
“Under Coverage C to mechanical or elec- 
trical breakdown.” The lower court con- 
cluded that the terms of the policy were 
ambiguous in that in Coverage C the insurer 
assumed the risk of all damage from any 
cause except collision and upset and in the 
exclusion denied the comprehensive cover- 
age by other exceptions, and entered judg- 
ment for plaintiff. 


The higher court could not subscribe to 
the conclusion that the terms of the policy 
were ambiguous. “Comprehensive coverage 
is a comparatively recent development in 
automobile insurance, and Appleman in dis- 
cussing this phase of insurance says: ‘Most 
companies have not adopted the policy of 
writing what is termed comprehensive cov- 
erage, which is for the purpose of including 
all property damage to an automobile, other 
than mechanical breakdown, exclusive of 
collision losses.’ In the preamble the in- 
sured’s attention is called to the fact that the 
coverages included in the insuring agree- 
ments are subject to the limits of liability, 
exclusions, conditions and other terms of 
the policy.” Judgment of the lower court 
was reversed, and judgment of the trial 
court dismissing plaintiff’s suit was affirmed. 
—Hemel v. State Farm Mutual Automobile 
Insurance Co, Louisiana Supreme Court. 
February 10, 1947. 26 CCH AvuTOMOBILE 
Cases 805. 
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INVENTORY AND SALVAGE 
REQUIREMENTS WAIVED 


(MARYLAND) 
@ Inclement weather 
Insurer’s request refused 
Expert hired 


Plaintiff, a wholesale and retail dealer in 
automobile accessories, conducted his busi- 
ness in a three-story building, which was 
damaged by fire. A period of extremely 
cold weather followed, and for some weeks 
the premises and remaining contents were 
encased in ice, making salvage operations 
exceedingly difficult and hazardous. Insur- 
ance adjusters met upon the premises the 
morning after the fire and asked compliance 
with the policy requirements with respect 
to separation of the damaged and undam- 
aged goods and the furnishing of a complete 
and detailed inventory of the destroyed, 
damaged and undamaged property. The 
adjuster for the insured refused this de- 
mand, claiming that the weather conditions 
made it impossible to separate the goods 


and that it was impossible to furnish a com- 
plete inventory because some of its records 
were lost. Following this refusal by plain- 
tiff, defendant employed a salvage expert 
to estimate the value of the merchandise 
remaining on the premises. Meanwhile, by 
correlating a few of the records of plain- 
tiff’s other retail stores which drew their 
supplies from the burned warehouse with 
records from the burned building, plaintiff's 
adjuster compiled and submitted a claim. 
The inventory submitted consisted of lump- 
sum monthly totals taken from the books. 
Defendant rejected it on the ground that it 
was not itemized. 


The court thought that the question of 
waiver of the policy provisions should have 
been submitted to the jury. To the extent 
possible, plaintiff furnished an inventory 
made up from the books and other infor- 
mation that survived the fire. The em- 
ployment of the salvage experts by defend- 
ants was conduct strongly supporting waiver. 
It was for the jury to determine whether 
the insured was justified in believing that he 
had been relieved from compliance with 
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the policy requirements. Judgments for 
plaintiff were affirmed.—Taubman et al. v. 
Allied Fire Insurance Company of Utica 
et al. United States Circuit Court of Ap- 
peals, Fourth Circuit. February 4, 1947. 
6 CCH Fire anp Casuatty CAsEs 284. 

A. Frederick Taylor, Joseph Kolodny, Harry 
W. Allers, for Appellants, Cross-Appellees. 


Rignal W. Baldwin, David R. Owen, Semmes, 
Bowen & Semmes, for Appellees, Cross-Appel- 
lants. 


HOUSE BLOWN INTO STREET 
(PENNSYLVANIA) 
@ Windstorm insurance 
“Wind-driven water” exclusion 
Proximate cause 


A severe wind and rainstorm was in prog- 
ress at Sea Island City, New Jersey. About 
four o’clock in the afternoon the wind in- 
creased in intensity. About five-twenty 
p. m., a neighbor observed that plaintiff’s 
house was still standing. When she next 
observed the house about seven-thirty p. m., 
it had collapsed. She saw two sections of 
the house blown away into the street. 
Plaintiffs’ fire insurance policy carried an 
extended coverage rider insuring against 
windstorm and cyclone damage, but ex- 
pressly excluding damage caused by water 
or wind-driven water. The jury returned a 
verdict for plaintiffs. The insurer contend- 
ed that the evidence was legally insufficient 
to sustain the verdict because the testimony 
regarding the cause of destruction was pure- 
ly circumstantial and the jury’s finding con- 
jectural, The court was of the opinion, 
however, that the evidence did not establish 
with any degree of certainty that the de- 
struction was occasioned directly by water 
or water driven by wind. The court could 
not say, as a matter of law, that the evidence 
did not establish with reasonable certainty 
that the direct cause was not the windstorm. 
Whether the loss was occasioned directly 
by wind or water driven by wind, was a 
question of fact properly submitted to the 
jury. Judgment for plaintiffs was affirmed. 
—Murphy et al. v. Insurance Company of 
North America. Pennsylvania Supreme 
Court, Eastern District. January 6, 1947. 
6 CCH Fire anp Casuatty Cases 267. 


Michael A. Foley, 1804 Finance Building, Phil- 
adelphia, Pennsylvania, for Appellant. 

Cecil P. Harvey, 805 Harrison Building, Phil- 
adelphia, Pennsylvania, for Appellees. 


WHICH CHICKEN HOUSE BURNED? 


(PENNSYLVANIA) 


e@ Identity of subject matter 
Latent ambiguity 


The fire insurance policy issued by de- 
fendant covered the two chicken houses on 
plaintiff's farm, One, described as chicken 
house No. 1, was insured for $1,200; the 
other, described as chicken house No. 2, 
was insured for $300. The policy did not 
contain a description of either chicken house. 
Plaintiff contended that chicken house No, 1 
was destroyed by fire, whereas the insurer 
contended that it was No. 2. 


Held the court: “In bringing this appeal, 
defendant either fails to grasp or refuses to 
recognize the distinction between the inten- 
tion of parties and the object to which the 
intention applies, which may give rise, as in 
this case, to a latent ambiguity. Defendant 
presumably intended to cover the larger of 
the two buildings with the larger amount of 
insurance, but it alone was responsible for 
designating the buildings as No. 1 and No. 2. 
Upon receiving the policy, which did not 
give the dimensions of the buildings, but 
referred to the one destroyed as containing 
heating, lighting and ventilating equipment, 
and the other merely as ‘chicken house sit- 
uate as above described and known as No. 
2,’ it would be natural for plaintiff to assume 
that the former one was the one described 
as the No. 1 chicken house. The standard 
of an interpretation of an integration, ex- 
cept where it produces an ambiguous result, 
or is excluded by a rule of law establishing 
a definite meaning, is the meaning that would 
be attached to the integration by a reason- 
ably intelligent person acquainted with all 
operative usages and knowing all the cir- 
cumstances prior to and contemporaneous 
with the making of the integration, other 
than oral statements by the parties of what 
they intend it to mean.” Judgment for plain- 
tiff was affirmed.—Koplin v. the Franklin 
Fire Insurance Company of Philadelphia. 
Pennsylvania Superior Court, January 17, 
1947. 6 CCH Frre anv Casuatty Cases 279. 

Horace Michener Schell, 1804 Lincoln-Liberty 


Building, Philadelphia, Pennsylvania, for Plain- 
tiff. 


Albert H. Friedman, Peter P. Zion, 1600 Wal- 
nut Street, Philadelphia, Pennsylvania, for De- 
fendant. 
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FIRE INSURER v. CARGO INSURER 


(SOUTH CAROLINA) 


e Cotton damaged in transit 
Insurance on cotton and carrier 


Plaintiffs, cotton merchants, shipped a 
load of cotton via a truck of defendant car- 
rier. The cotton was insured by fire poli- 
cies issued to plaintiffs by the St. Paul Fire 
& Marine Insurance Company. The com- 
mon carrier held a mercantile floater policy, 
issued by the American Fire & Casualty 
Company, which insured the legal liability 
of the carrier for loss and damage to cotton 
and other commodities while in transit. While 
in transit, the cotton was damaged by fire. 
Plaintiffs turned over the damaged cotton 
to St. Paul, which paid the claim and took 
a subrogation receipt, under which plain- 
tiffs assigned to St. Paul all their rights 
against the carrier and authorized St. Paul 
to bring suit in its name against such par- 
ties. Thereafter plaintiffs, as trustees of 
St. Paul, brought an action against the car- 
rier and his insurer to recover the amount 
of the loss. Defendants contended that the 
insurance was concurrent and that the loss 
should be borne by both insurers and pro- 
rated between them on the basis of the 
amount of insurance written by each. 


Said the court: “The procurement of cargo 
insurance by the carrier was not optional, 
but mandatory. .. , Plaintiffs were under no 
obligation to the carrier to take out insur- 
ance on this cotton. If the carrier had paid 
the loss, he would not have had a right by 
subrogation against St. Paul. The policies 
did not insure either the same interest or 
against the same casualty. American in- 
sured the legal liability of the carrier, and 
the liability of St. Paul was only secondary. 
Having paid the loss, St. Paul was entitled 
to all the means of indemnity which the 
merchants held against the carrier and Ameri- 
can, the parties primarily liable for the loss.” 
Judgment for plaintiffs was affirmed.—Lucas 
et al., d. b. a. Lucas & Roberson, Trustees, 
St. Paul Fire & Marine Insurance Company v. 
Garrett et al. South Carolina Supreme Court. 
January 21, 1947. 6 CCH Fire anp Casvu- 
ALTY Cases 280. 


Mann & Arnold, Greenville, South Carolina, 
for Appellants. 


Stephen Nettles, Greenville, South Carolina, 
for Respondents. 


REFORMATION 
OF BURGLARY POLICY 


(NEBRASKA) 


e Amount of coverage 
Soliciting agent’s representations 


Unknown persons chopped a hole in the 
roof of plaintiff’s retail liquor establishment 
and stole merchandise valued at $1,204.92. 
Some time prior to the theft, plaintiff had 
procured a policy of burglary insurance from 
defendant. Having a sizable stock of mer- 
chandise on the premises, she desired a 
policy in the amount of $4,000 or $5,000. 
She discussed the matter with the insurance 
agent, who presented the request to defend- 
ant. The agent was notified that defendant 
would take $2,000 insurance at a premium 
of $45 per annum, but that it did not care 
to take any more. Thereupon the agent 
informed plaintiff that he could get a policy 
for her that would cover her stock up to a 
$2,000 loss. She told him to take it because, 
in the event somebody should break into 
her place of business, not more than $2,000 
worth of stock could be placed in a truck. 
Defendant claimed that the policy provi- 
sions required plaintiff to carry an addi- 
tional amount of insurance above $2,000, up 
to $5,000, on her stock, and that in failing 
to do so, she became a co-insurer, thereby 
limiting defendant’s liability to two-fifths of 
the alleged loss. 

Ruled the court: “‘When a soliciting 
agent and the insured mutually agree upon 
the terms and conditions of the insurance 
contract, and the policy, later issued by the 
company, omits one of the essential ele- 
ments of the contract, which is not dis- 
covered by the insured until after a loss 
occurs, he may then have the policy re- 
formed so as to express the real agreement 
of the parties, and his failure to promptly 
examine the policy when received and dis- 
cover the departure therein from the real 
agreement will not defeat his right to refor- 
mation.’” Judgment for plaintiff was af- 
firmed.—Mogil v. Maryland Casualty Com- 
pany. Nebraska Supreme Court. February 
14, 1947. 6 CCH Fire anp CASUALTY CASES 
307. 


Wear, Boland & Nye, Omaha, Nebraska, for 
Plaintiff, Appellee. 


Brown, Crossman, West, Barton & Fitch, 
Omaha, Nebraska, for Defendant, Appellant. 
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DEFECTIVE TITLE 
ACQUIRED BY PURCHASER 


(FLORIDA) 


@Sole and unconditional ownership 
clause 
Murphy Act 
Reformation of policy 


The insured property was conveyed to 
plaintiff by warranty deed in September, 
1940. The fire insurance policy was issued 
on February 26, 1941, and a loss by fire 
occurred on June 22, 1941. Plaintiff obtained 
title on June 19, 1942, from the Trustees 
of the Internal Improvement Fund, which, 
under the Murphy Act, had title by reason 
of the failure of the former owner to pay 
taxes for certain years. It was conceded 
that at the time plaintiff acquired title by 
warranty deed, his title was defective since 
it had vested in the Trustees of the Internal 
Improvement Fund. Under the terms of 
the Murphy Act, no right of redemption 
remained in the grantors or their intestate 
ancestor. 


Was plaintiff’s interest in the property 
other than sole and unconditional ownership 
within the meaning of the policy? Answered 
the court: “Our conclusion is that in the 
light of all the facts and circumstances, and 
in the light of the practical construction and 
operation of the Murphy Act, and its applica- 
tion by the Trustees of the Internal Improve- 
ment Fund, by their rules and regulations and 
their known practice to give ample oppor- 
tunity to the owner to repurchase his prop- 
erty, there was no violation of the sole and 
unconditional ownership clause within the 
spirit and purpose of the policy.” It was 
also contended that defendant had issued 
the policy inadvertently to plaintiff’s wife, 
who acted as his agent in dealing with their 
agent. The court upheld the reformation, 
stating that nothing in the record showed 
that defendant would not have insured the 
plaintiff as willingly as it insured his wife. 
The evidence warranted the conclusion that 
the issuance of the policy to the wife rather 
than to plaintiff resulted from a thoughtless 
oversight. The decree granting reformation 
and enforcing the policy was affirmed.— 
Royal Insurance Company v. Smith. Flor- 
ida Supreme Court. February 4, 1947. 6 
CCH Fire anp CAsuatty CAsEs 299. 


““VALUE REPORTING CLAUSE”’ 


(CALIFORNIA) 


e Fire insurance 
Monthly reports required 
Understatement of values 


The “provisional reporting policy” issued 
by defendant to plaintiffs covered a stock 
of merchandise of fluctuating value against 
loss by fire. The policy was for a term of 
one year commencing at noon on December 
31, 1945, and succeeded an almost identical 
policy. The fire occurred on February 14, 
1946. The policy contained a “value report- 
ing clause,” whereby the insured was re- 
quired on the last day of each month of 
the policy term to report the actual cash 
value of the insured property. A thirty-day 
grace period was allowed for compilation 
and submission of the reports. If, at the 
time of any loss, the insured had failed to 
file a report of the values, the policy cov- 
ered only the amounts included in the last 
report of values filed prior to the loss. De- 
fendant contended that plaintiffs were bound 
by their report of January 3, 1946, whereas 
plaintiffs based their claim on a report filed 
after the loss occurred, but allegedly within 
the grace period, 


A report of values was due under the 
new policy, as well as under the old policy, 
on December 31, 1945. The court thought 
the conclusion inescapable that since plain- 
tiffs had made no other report during Janu- 
ary, the single report covered both the old 
and the new policies. “They cannot blow 
cold when their figures are to be used to 
compute premiums and blow hot when they 
are to be relied upon to compute the com- 
pany’s liability.” Moreover, if plaintiffs’ con- 
tention that the January 3, 1946 report was 
not made under the new policy was ac- 
cepted, they were in complete default, since 
the thirty-day grace period expired on Jan- 
uary 30, 1946. Defendant also contended 
that the policy was void because of a mate- 
rial misrepresentation of values. Under the 
second policy, plaintiffs reported a value of 
only one-fourteenth of the true worth of 
the property. However, the policy was so 
drawn that any understatement of value 
limited the recovery without a proportionate 
savings in premiums, The understatement 
did not breach the trust since the insurer 
was unharmed and was protected by the 
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“honesty clause.” Plaintiffs were entitled 
to recover upon the basis of their report of 
January 3, 1946.—Wallace et al., d. b. a. 
Fullerton Manufacturing Company v. World 
Fire and Marine Insurance Company of 
Hartford, Connecticut. United States Dis- 
trict Court, Southern District of California, 
Central Division. February 19, 1947. 6 
CCH FirE AND CAsuALty CAseEs 295, 

George Penney, 939 Rowan Building, Los An- 
geles, California, for Plaintiffs. 


Hindman & Davis, 607 South Hill Street, Los 
Angeles, California, for Defendant. 


MISSING FUNDS— 
PROOF OF LOSS 


(MASSACHUSETTS) 


e Waiver 
Denial of liability 
Exception to rule 


The burglary insurance policy issued to 
plaintiff required that affirmative proof of 
loss, under oath, be furnished within sixty 
days from the date of discovery of the loss. 
The loss was discovered on the morning 
of December 30, 1943. The trial judge found 
that defendant had waived its right to re- 
ceive from plaintiff a sworn proof of loss. 
The only evidence bearing on the issue of 
waiver was a letter from defendant to plain- 
tiff, dated approximately two months after 
the expiration of the period in which proof 
of loss was required to be filed. The letter 
stated that an investigation had disclosed 
that the missing funds were the property of 
the Hyde Park Ice Company, Inc., for whom 
defendant had no insurance. 


“It is established law,” said the court, 
“that the failure to file the required proofs 
of loss within the time limit bars recovery 
unless the failure is excused or waived. It 
is also the law that a denial of liability by 
an insurance company not predicated on 
the failure to furnish proofs is a waiver of 
any objection on that ground. But this rule 
is subject to the qualification that the denial 
of liability on other grounds must occur 
within the period allowed for filing proofs 
of loss.” Defendant's letter was written at 
atime when compliance was no longer pos- 
sible, and it was not open to plaintiff to con- 
tend that his failure to furnish proofs was 
occasioned by any act of defendant. Judg- 
ment was entered for defendant.—Milton Ice 


Company, Inc. v. The Travelers Indemnity 
Company. Massachusetts Supreme Judicial 
Court. Norfolk. January 31, 1947. 6 CCH 
FirE AND CASUALTY CASEs 310. 


T. M. Vinson, R. F. Turner, for Plaintiff. 


W. I. Badger, Jr., J. J. Sullivan, for De- 
fendant. 


REINSURANCE CANCELLED 
PRIOR TO ACCEPTANCE 


(NEBRASKA) 


e Fire insurance on farm buildings 
Amount and premium changed by 
reinsurer 
“Disregard application” 


Plaintiff and defendant had entered into a 
mutual reinsurance contract, which provided 
that “reinsurance shall be applied for by 
either company to the other upon forms to 
be agreed upon, and upon approval of such 
applications, the reinsurance shall be effec- 
tive and the reinsurer shall thereafter send 
the reinsured company a certificate or policy 
of reinsurance.” One Boehnke applied to 
plaintiff for a fire and windstorm insurance 
policy on his farm buildings. The policy 
contained a standard mortgage clause, which 
reserved to the insurer the right to cancel 
the policy at any time. In the event such 
action was taken, however, the policy would 
continue in force for the benefit of the 
mortgagee only for ten days after notice 
of such cancellation to the mortgagee. Pur- 
suant to the contract for reinsurance, plain- 
tiff sent the defendant nine applications for 
reinsurance, including that of Boehnke. 
Thereafter defendant notified plaintiff that 
it had changed the amount of insurance on 
the granary. Subsequently, plaintiff notified 
defendant that the Boehnke policy had been 
cancelled and that reinsurance, therefore, 
would not be required. 


Boehnke’s barn and granary were totally 
destroyed by fire, and plaintiff was required 
to pay the loss by the ten-day provision in 
the mortgage clause. Could plaintiff recover 


from the reinsurer? The court thought 
not. Defendant did not accept the applica- 
tion for reinsurance in the identical form 
as submitted. It changed both the amount 
of insurance and the premium. Before a 
certificate of reinsurance was issued, defend- 
ant was advised to disregard the application. 
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Therefore, it was cancelled, and a contract 
of reinsurance was not consummated by 
the parties. Judgment for defendant was 
afirmed.—Farmers Union Fidelity Insur- 
ance Company v. Farmers Union Coopera- 
tive Insurance Company. Nebraska Supreme 
Court. February 14, 1947. 6 CCH Fire AND 
CASUALTY CASEs 288. 

W. G. Wellensiek, Grand Island, Nebraska; 


W. P. Loomis, Omaha, Nebraska, for Plaintiff, 
Appellant. 


Harold A. Prince, Grand Island, Nebraska; 
Arthur C. Pancoast, Omaha, Nebraska, for De- 
fendant, Appellee. 


“PROHIBITED ARTICLES” 
WARRANTY BREACHED 


(MISSOURI) 


@ Fire insurance 
Gasoline on premises 


Plaintiff's machinery and stock were in- 
sured by defendant against loss by fire. If 
the hazard was increased by any means 
within the control or knowledge of the in- 
sured, or if, any custom of trade or usage 
to the contrary notwithstanding, any gaso- 
line, dynamite, or other prohibited articles 
were kept, used or allowed on the premises, 
the policy was void. Eleven gallons of 
gasoline had been in the building for five 
or six weeks prior to the fire. The secre- 
tary-treasurer of plaintiff company testified 
that he had hoarded this gasoline since before 
rationing; that he had carried it in his car 
for about a month until a filling station 
attendant told him the gasoline would not 
be of any use in cold weather; and that 
about five weeks prior to the fire he had 
told the building porter to remove the gaso- 
line from his car. He did not tell the porter 
where to put it and had not seen it since 
that time. 

Plaintiff's argument that liability existed 
because it did not have knowledge or control 
of the gasoline owned by its officer, was 
without merit. A warrantor’s knowledge of 
and control over matters unconditionally 
warranted in an insurance policy is immate- 
rial. “Implicit in the instant prohibited 
articles warranty is the intent of the parties 
that an agreement would be entered into 
and be endorsed on or added to the policy 
whenever the insured desired to keep, use 
or allow gasoline on the premises. 


This was a standard policy provision. The 
parties agreed that it should apply notwith- 
standing a usage or custom to the contrary, 

In the absence of a modification of 
the policy, the insured assumed the risk.” 
The order granting a new trial was set 
aside with directions to reinstate the ver- 
dict of the jury for defendant.—Packard 
Manufacturing Company v. Indiana Lum- 
bermen’s Mutual Insurance Company. Missouri 
Supreme Court, Division Two. February 
10 1947. 6 CCH Fire ANp CASUALTY Cases 
301. 


MINK COAT VANISHES 
FROM STORAGE PLANT 


(NEW JERSEY) 


e@ Subrogation 
Money paid in excess of* loss 


Defendant insured her mink coat with the 
complainant for $1,800, and afterward stored 
it with L. Bamberger & Company. The 
coat disappeared from the storage plant. 
Upon learning of her loss, defendant filed 
proof of claim with the complainant and 
received the full amount of the policy. Sub- 
sequently, defendant received from the stor- 
age company the sum of $1,500, which was 
the value she had placed on the coat at the 
time of storage. The insurer sought to 
impress a trust on the money received by 
defendant from the storage company, and 
further contended that it was entitled to 
subrogation. Defendant argued that the 
value of the coat was actually $3,500; that 
the amount paid by both the insurer and 
the storage company was not sufficient to 
indemnify her for her loss; and that conse- 
quently complainant was not entitled to be 
subrogated to any part of the moneys paid 
to her by the storage company. 

Denying complainant’s motion to strike 
out the answer, the court stated that the 
bill and answer presented a question of fact 
relative to the value of the coat, which could 
be determined only on final hearing. “The 
law of this state is that the insured can 
be called upon to account to the insurer- 
subrogee, only if he has recovered more 
from the insurer and the wrong-doer than 
his total loss, and then only for the excess. 
The excess he holds in trust for the insurer.” 
The motion to strike out the answer was 
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The denied. Federal Insurance Company v. policy was not delivered until May 22, 1942, 
with- Engelhorn. New Jersey Chancery Court. it was in effect at the time of the loss. The 
rary, January 24, 1947. 6 CCH Fire ann CAsu- policy was a state standard fire insurance 
mn of atty CASEs 312. policy. The statute contemplates that the 
risk,” Sanderson, Engel & Leonard, 17 Academy whole contract of insurance shall be con- 
Ss set Street, Newark, New Jersey, for Complainant. tained in such a policy. There is a space 
ver- Francis P. Meehan, 17 Academy Street, New- i" the statutory form for designation of the 
-kard ark, New Jersey, for Defendant. time when the risk will commence and 
Lum- terminate; consistent therewith the policy 
souri stipulated that the risk expired at noon, 
ruary DURATION OF CONTRACT April 21, 1945. Plaintiff accepted and re- 
7ASES . aro tained the policy containing this provision 
(SOUTH DAKOTA) without objection. Where, as in this case, 

e Fire insurance policy the policy explicitly states the expiration 

Expiration date date, the parties are bound by its terms. 

Judgment for the insurer was affirmed.— 
Stratton v. United States Fire Insurance 
Company. South Dakota Supreme Court. 


expired at noon, April 21, 1945. The loss  pecember 11. 1947. 6 CCH Fire anp CAsu- 
occurred on May 15, 1945. Plaintiff con- ALTY CASES 306. 


led that the policy did not become effec- 
a ao P . ‘ Royhl & Longstaff, Huron, South Dakota, for 
tive until it was delivered to him and the Plaintiff, Appellant. 


h the premium was paid; that he paid for insur- Roy E. Willy, Sioux Falls, South Dakota, for 
tored ance for three years; and that since the Defendant, Respondent. 

The 
plant. — ooo 

filed 

and 

Sub- Would Permit Multiple-Line Underwriting 


stor- 





The period of coverage described in the 
policy began at noon, April 21, 1942, and 


ene The New York Legislature has once more been asked to approve a bill pro- 
t the viding for multiple-line underwriting. Sponsored by Risk Research Institute, Inc., 
it to the goal is to permit fire and marine companies to write bodily injury and property 
d by damage insurance on automobiles and aircraft, and conversely, to allow casualty 
_ and and surety companies to write fire, theft and collision insurance on automobiles 
dd to 
+ the 
that 
and 
nt to . 
onse- People in Glass Houses 
to be 
paid 


and aircraft. The proposal also seeks to permit American fire, theft, casualty, 
surety and marine companies to write overseas risks on the same basis as is 
common in countries other than the United States. 


It was reassuring to read the other day that soon the public will be able to buy 
mattresses made from spun glass. Presently only hotels are able to purchase them, 
but when production gets going on a large scale, they will be sold to the public 
for about $75. Pillows will be made of the same material. This will be a boon 
to those life insurance companies having insureds who insist on smoking in bed. 


strike 
t the 
f fact 
could 
“The “Deep-Freeze’’ Insurance 
| can 
urer- 
more cree the Nationwide Definition and Interpretation, adopted by the department, 
than relating to the insuring powers of marine and transportation underwriters. The 


On February Ist, Commissioner Malone, of Pennsylvania, amended by de- 


ccess. inland marine coverage that had been permitted on the merchandise of the in- 
iret. sured’s customers was extended to include storage of meats, game, fish, poultry, 


wa Iruit vegetables and all property of a similar nature “in cold storage lockers”. 
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Page 
Automobile Accident—Drowning—E x- 
ternal and visible injury (Ga.) 269 
Burial Insurance—Status of soldier as 
“family member” (Miss.) 267 
Claims — Settlement— Reward for 
proof of failure to pay (Miss.) 270 
Dividends—Reduction—Discrimination 
(Ohio) 262 
Extended Insurance—Agent’s miscal- 
culation (Okla.) 260 
Judgments—Stay of Execution—In- 
sured murdered by _ beneficiary 
(N.J.) 269 
Military and Aviation Exclusions— 
Amb.gu‘ty (Pa.) 264 
Misrepresentations in A pplication 
Agent’s fraud (Ga.) 268 
Independent investigation (N. J.) 262 
Insurer’s knowledge (Ky.) . 261 


Page 
National Service Life Insurance 
In loco parentis—Cousin (Mich.)... 266 
Foster “aunt” (Mo.) na 266 
Foster parents (Mo.) pace in 3 ee 
Policies Construed 
“Attendance by physician”—Naturo- 
path (S.C.) . es. 267 
“Office build'ng’—Burned in bank 
building (Mo.) 
Premium Payments—Insolvent insured 
—Fraud (N.Y.) : 
Presumption Against Suicide—Gunshot 
wound (Ala.) 
Sound Health Clause—Duration of 
heart condition (Tex.) 
Suicide Exclusion—Carbon monoxide 
potsoning (IIl.) pec 
Violation of Law Exclusion—Cause of 
automobile accident (Miss.). . 
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AGENT MISCALCULATES 
EXTENDED TERM 


(OKLAHOMA) 
@ Insured informed incorrectly by letter 
Soliciting agent’s authority 
Estoppel 





The insured defaulted on a premium in 


June, 1931. At that time he and the in- 
surer entered into an agreement extending 
the time of payment of the premium for 
one year, at the end of which time the 
insured again defaulted. The cash surrender 
value of the policy was sufficient to pur- 
chase extended insurance for a period of 
seven years and 198 days; and had the 
term been properly calculated, the policy 
would have expired on December 7, 1939. 


The insured died on May 4, 1941. Plaintiff 
testified that after the policy went on ex- 
tended insurance, the decedent, in her pres- 
ence, contacted defendant’s agent for the 
purpose of ascertaining the exact date to 
which extended term insurance would re- 
main in force. The soliciting agent wrote 
that the policy went on extended term on 
June 30, 1931, for a period of nine years and 
139 days, and would expire on October 19, 
1941. The insurance company contended 
that the agent had no authority to write the 
letter. 


The agent was furnished with stationery 
bearing the heading of the insurance com- 
pany and name of its president. He testified 
that he customarily furnished such informa- 
tion to policyholders, and had obtained the 
information contained in the letter from the 
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records department in defendant’s main 
office. The court believed the evidence suf- 
ficient to sustain plaintiff’s contention that 
by its acts and conduct defendant had repre- 
sented the agent as having authority to 
convey to policyholders information such 
as was contained in the letter. Non-action 
in reliance upon representations is sufficient 
to create an estoppel, and such non-action 
may be inferred from circumstances. De- 
fendant was estopped from asserting that 
the policy was not in force on the date of 
the insured’s death, and judgment for the 
beneficiary was affirmed.—Atlas Life Insur- 
ance Company v. Unger. Oklahoma Su- 
preme Court. January 28, 1947. 12 CCH 
Lire CAsEs 312. 

Logan Stephenson, F. C. Swindell, Q. M. Dick- 
ason, Tulsa, Oklahoma, for Plaintiff in Error. 


Hugh Ownby, C. A. Warren, L. O. Todd, 
Tulsa, Oklahoma, for Defendant in Error. 


REINSTATEMENT REGARDLESS 
OF PRIOR REJECTIONS 


(KENTUCKY) 


® Misrepresentations in application 
Insurer’s knowledge 
Scintilla rule 


The insured allowed his policy to lapse 
and thereafter applied for reinstatement, 
representing that he had not been rejected 
by any other company, when, in fact, several 
companies had rejected him as an insurable 
tisk because of a heart condition. The 
controlling question before the court was 
whether it had been shown that the insurer 
knew of the rejections and, notwithstanding 
that knowledge, reinstated the policy. De- 
fendant had received through the Medical 
Information Bureau information relative to 
the decedent’s physical condition. After it 
had obtained this information it requested 
its doctor to re-examine the decedent. On 
a former trial, a directed verdict for de- 
fendant was reversed. The court there held 
that the rejections by two other insurance 
companies, based upon the Medical Infor- 
mation Bureau reports, a service defendant 
used, and the interval of a month from the 
receipt of the application to the reinstate- 
ment of the policy, time obviously required 
and used for additional investigation, in- 
dicated that defendant possessed such 
knowledge as would justify submission of 


the cause to the jury. On the third appeal 
this court affirmed, taking the view that 
there was considerably more than a scintilla 
of evidence that defendant had knowledge 
of the rejections by other companies before 
it reinstated the decedent’s policy—Ken- 
tucky Home Mutual Life Insurance Com- 
pany v. Suttles et al. Kentucky Court of 
Appeals. February 4, 1947. 12 CCH Lire 
Cases 330. 

L. H. Hilton, Woodward, Dawson, Hobson & 
Fulton, Louisville, Kentucky, for Appellant. 


Grover C. Wilson, Hazard, Kentucky; Wade & 
Mapother, Louisville, Kentucky, for Appellees. 


CARBON MONOXIDE POISONING 


(ILLINOIS) 


@ Insured found dead in garage 
Suicide v. accidental means 





The insured was found dead of carbon 
monoxide poisoning on the floor of the 
garage in the basement of his home at 
six-thirty in the morning. His widow, 
awakened by the family dog, had gone to 
investigate and discovered the insured lying 
by the side of his car, grease on his hands, 
his coat off and his sleeves rolled up. The 
hood was up, the air filter had been taken 
off, several tools were lying about, and the 
motor of the car was running. The pre- 
vious evening the deceased had stated that 
he was going to make an early start on a 
business trip. He had driven an automobile 
for more than twenty years and had had a 
great deal of experience in making minor 
repairs. On the morning of his death he 
arose about five o’clock, took a shower, 
shaved, and fully clothed himself. He pro- 
ceeded to the library, where he turned on 
the radio, read the morning paper, and again 
told his wife, who went back to bed, that 
in a short time he was leaving on his busi- 
ness trip. 


On the other hand, it was undisputed that 
the insured was hopelessly insolvent, that 
many of his creditors were demanding pay- 
ment, and that criminal action had been 
threatened against him in some of his se- 
curity transactions. He had said that before 
he would go to jail, he would jump in the 
Mississippi River. The evidence for and 
against suicide was nearly evenly balanced. 
“In the absence of evidence to the con- 
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trary, it is presumed that the love of life 
and instinct for self-preservation are present 
in every man. In cases where a state of 
facts exists upon which a theory of suicide 
or a theory of accident might otherwise be 
equally probable, the theory of accident will 
prevail.” The court concluded that the 
evidence preponderated in favor of the trial 
court’s finding that the insured died through 
accidental means.—Brady v. Metropolitan 
Life Insurance Company. Illinois Appellate 
Court, Second District. February 14, 1947. 
12 CCH Lire Cases 358. 

Willlam M. Walker, Eagle & Eagle, Rock 
Island, Illinois, for Appellant. 


Jack, Seidenberg & Klatt, Louise F. Knoblock, 
Peoria, Illinois; Francis J. Coyle, Rc k Island, 
Illinois, for Appellee. 


INVESTIGATION DOES NOT 
ABSOLVE APPLICANT FROM TRUTH 


(NEW JERSEY) 


@ Misrepresentations in application 
Insurer’s reliance 
Independent investigation 


The application showed that the decedent 
had been a stockbroker, that he did not 
drink, that he had not consulted or been 
treated by a physician within the previous 
five years, and that his sole treatment at a 
hospital or other institution had been an 
appendectomy over fifteen years ago. An 
independent investigation conducted by the 
insurer, known as an O’Hanlon Report, 
disclosed some discrepancies, however. The 
decedent had been unemployed and had 
indulged moderately in drink. The report 
also indicated the appendectomy, but stated 
that the applicant was a desirable risk. As 
contrasted with this picture, the proof 
showed that within five years before the 
date of application, the insured had been 
treated for a mild form of stomach trouble 
and extreme nervousness, and had spent 
three weeks suffering from delirium tremens 
in the psychopathic ward of a hospital. 


The mere fact that the insurer made an 
investigation did not absolve the applicant 
from telling the truth. Nor did it lessen 
the insurer’s right to rely upon his state- 
ments unless the investigation disclosed 
facts sufficient to expose the falsity of the 
applicant’s representations or facts of such 
a nature as to place upon the insurer the 


duty of further inquiry. In this instance, 
the insured’s material misrepresentations 
were relied upon by the insurer. The volun- 
tary independent investigation did not dis- 
close any facts from which the company 
knew or could know the real nature of the 
misrepresentations. The decree denying the 
insurer the right to rescind was reversed. — 
John Hancock Mutual Life Insurance Com- 
pany of Boston, Massachusetts v. Cronin, 
New Jersey Court of Errors and Appeals, 
February 3, 1947. 12 CCH Lure Cases 353, 

Nugent & Rollenhagen, John P. Nugent, 921 


Bergen Avenue, Jersey City, New Jersey, for 
Complainant, Appellant. 


Milton, McNulty & Augelli; Joseph Keane, 
Walter E. McInerney, 1 Exchange Place, Jersey 
City, New Jersey, for Defendant, Respondent. 


REDUCED DIVIDENDS SUSTAINED 


(OHIO) 


@ Life policy with disability benefit 
feature 
Alleged discrimination 
Divisible v. one contract 


For seven years after plaintiff had pur- 
chased a life insurance policy containing a 
disability benefit provision from defendant, 
he was paid dividends at the same rate as 
those holding life policies without provi- 
sions for disability benefits were paid. 
Thereafter defendant paid dividends at a 
lower rate on policies providing disability 
benefits than on those containing no such 
provisions. Plaintiff claimed that such ac- 
tion constituted unlawful discrimination. 


The solution of the problem presented to 
the court turned on whether the policy was 
to be treated as two separate and distinct 
insurance agreements or as a single integral 
contract. Examining the policy, the court 
thought it plain that the single premium 
policy constituted one integral contract, 
inasmuch as the provisions for disability 
benefits could not stand alone independent 
of the provisions for death benefits. The 
insured was without the right to terminate 
that part of the contract relating to death 
benefits and retain that part covering dis- 
ability benefits. Moreover, holders of simple 
life policies and holders of life policies with 
disability benefit features were not in the 
same class within the contemplation of Sec- 
tion 9403, General Code, which prohibits 
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any discrimination in the payment of divi- 
dends among policyholders of the same 
class. Statements in a booklet issued by 
defendant that the values of its policies with 
disability benefits were the same as those 
without such benefits, did not preclude de- 
fendant from adopting the plan which re- 
duced the dividends on plaintiff’s policy. 
The representations were not relied upon by 
plaintiff and did not appear in the applica- 
tion. Agreeing that defendant was entitled 
to compute and distribute dividends based 
on the contribution of the policies as a 
class or group to the insurer’s divisible sur- 
plus, the court, affirming the judgment of 
the lower courts, denied the declaration 
sought by plaintiff.—Chastang v. The Mutual 
Life Insurance Company of New York. 
Ohio Supreme Court. January 29, 1947. 
12 CCH Lire Cases 327. 

Schorr, Chastang, Edwards & Stanley, for 
Appellant. 


Louis W. Dawson, Bullitt & Middleton; 
Wright, Harlor, Purpus, Morris & Arnold, for 
Appellee. 


INTOXICATED INSURED 
ASSAULTING DRIVER 


(MISSISSIPPI) 


@ Death in automobile accident 
Blow with fist v. flat tire 
Exclusion clauses 


The party—consisting of the insured, Mrs. 
Bouchillon, who was the driver, and a close 
friend of hers—was en route to a neighbor- 
ing town to purchase beer. On the way all 
three drank from a gallon jug of whiskey, 
and after arriving: had dinner and more 
drinks from the jug. While in town Mrs. 
Bouchillon talked to a few male acquaint- 
ances, and as she was driving back, the 
insured registered his objections to this 
conduct. He struck her in the face with 
his fist, repeating this performance three 
times. On the third round of the verbal 
and fistic battle, the car went off the culvert 
and into the ditch. The insured was killed 
in the accident. 


One of the insured’s policies excluded 
from coverage death resulting from the 
commission of an assault or felony, and 
the other policy excluded death as the re- 
sult of the insured’s violation of the law. 


Wun) 


Defendants denied liability for double in- 
demnity on the ground that the insured’s 
death was the result of his violating the 
law by driving on the highway while in- 
toxicated, in transporting intoxicating liquor 
on the highway, and committing assault and 
battery upon the driver. The beneficiary 
introduced witnesses to support her claim 
that the accident resulted from a flat tire 
on the right rear wheel of the car. 


The court believed that much of the evi- 
dence was incompetent and consisted of 
mere opinions and conclusions of the wit- 
nesses. There was no reliable proof that 
any tire marks existed. Under the circum- 
stances, the jury could not guess with any 
more accuracy than could the witnesses. 
A peremptory instruction should have been 
given. Judgment for the beneficiary was 
reversed and entered for defendants.—The 
Equitable Life Assurance Society of the 
U. S. et al. v. Mitchell. Mississippi Supreme 
Court. January 27, 1947. 12 CCH Lire 
Cases 305. 

Watkins & Eager, Wells, Wells, Newman & 
Thomas, Jackson, Mississippi; Leo D, Fitz- 
gerald, Louis W. Dawson, 34 Nassau Street, 


New York, New York; Livingston & Fair, Louis- 
ville, Mississippi, for Appellants. 


Henry L. Rodgers, Neal Prisock, Louisville, 
Mississippi; Barnett, Barnett, Jones & Stone, 
Jackson, Mississippi, for Appellee. 


CREDITOR 
SEEKS TO REACH PREMIUMS 


(NEW YORK) 


e@ Transfer of assets 
Fraud 





The assignee of a judgment, creditor of 
the deceased insured, alleged that the in- 
sured, while insolvent and with intent to 
defraud creditors, paid premiums on life 
insurance policies. Plaintiff sought to have 
such payments declared fraudulent and to 
recover his debt from the proceeds received 
by or held for defendants. The premiums 
had been paid from funds of Gothic Jar 
Proof Watch Corporation, of which the 
insured’s son was the sole stockholder and 
executive head. Unless the transfer of 
assets from Gothic Watch Company, Inc., 
partly owned by the insured, to Gothic Jar 
Proof Watch Corporation was made in 
fraud of creditors, or unless the $20,000 
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subscribed by the son for his stock in Gothic 
Jar Proof Watch Corporation really 
belonged to his father, the premiums could 
not be reached by plaintiff. Neither of these 
propositions was established if the $19,846.10 
borrowed at this time by the énsured on his 
life insurance had been transferred to his 
son to apply upon a valid indebtedness, and 
provided that the value of the assets of 
Gothic Watch Company, Inc., did not ex- 
ceed its indebtedness on the date its assets 
were transferred to Gothic Jar Proof Watch 
Corporation. The transfer occurred at the 
lowest period of the depression, when the 
corporation had been sustaining heavy 
losses. The trial court’s determination was 
supported by evidence that these assets were 
not worth more than the liabilities which 
the grantee corporation assumed. 


There was also evidence, which it was 
in the province of the trial court to regard 
as decisive, that the insured had been in- 
debted to his son in the sum of $32,448.04 
in May, 1932, when $19,846.10 borrowed on 
his life insurance policies was transferred to 
his son. Plaintiff failed to prove that the 
transactions involved were the product of 
actual fraud. Actual fraud is never pre- 
sumed, and its existence presents a question 
of fact before an affirmative finding can be 
made. Here the trier of the fact found that 
it was absent. Judgment for defendants 
was affirmed.—Purvin, etc. v. Grey et al. 
New York Supreme Court, Appellate Divi- 
sion, First Department. February 14, 1947. 
12 CCH Lire Cases 361. 

Meyer Kraushaar, David Kraushaar, Kraushaar 
& Kraushaar, for Appellant. 


Edward E. Hoenig, for Respondents Grey 
et al. 


Rowland H. Long, Tanner, Sillcocks & Friend, 
for Respondent Provident Mutual Life Ins. Co. 
of Philadelphia. 


Roy Plaut, for Respondent Northwestern Mu- 
tual Life Ins. Co. 


DEATH IN ARMY PLANE 


(PENNSYLVANIA) 
e Military and aviation exclusions 


Existence of ambiguity 
Judicial notice of facts 


At the time of his death, the insured was 
“riding in or operating an Army plane.” 
The pleadings did not show whether he 


met his death as a fare-paying passenger on 
a licensed aircraft or whether death oc- 
curred within or without the United States. 
Excluded from policy coverage was death 
while the insured was serving outside the 
United States in the military or naval air 
forces of any country at war, and death re- 
sulting from service, training, travel or flight 
on any species of aircraft operated by a li- 
censed passenger pilot on a scheduled pas- 
senger air service regularly offered between 
specified airports. 


Although the court could take judicial 
notice of the fact that the country was at 
war, it could not take judicial notice that 
an Army plane may not be operated on 
regular, scheduled passenger flights, nor that 
the insured may not have been a fare-paying 
passenger, even though a member of the Air 
Force. Toward the end of hostilities, the 
press contained articles that both the Army 
and Navy operated scheduled flights be- 
tween specified airports in the United States 
at first exclusively for personnel, but that 
later foreign dignitaries, Army and Navy 
contractors and others were permitted to 
use the planes and paid the commercial fare. 
Since the facts were insufficient to determine 
the legal issue as to the existence of an 
ambiguity in the exclusion clause, the trial 
court properly discharged defendant's rule 
for judgment. Janco v. The John Hancock 
Mutual Life Insurance Company of Boston, 
Massachusetts. Pennsylvania Superior Court 
January 17, 1947. 12 CCH Lire Cases 3%. 

Charles McVeigh Willits, White & Williams, 
for Appellant. 


Abe J. Goldin, 1203 North American Building 
Philadelphia, Pennsylvania, for Appellee. 


HOTEL SHOOTING—SUICIDE? 


(ALABAMA) 


@ Presumption against suicide 
Death certificate negativing 
Rebuttal evidence 


The hotel manager drove. up to the side 
entrance of the hotel to be greeted by his 
watchman, crying, “Hurry, there’s a shoot- 
ing going on upstairs.” He found the in- 
sured, a highway patrolman, on the floor of 
his room beside the bed, with a bullet wound 
in the front of his head and a gun lying 
by the side of his hand. His paramour was 
found on a settee in front of the elevator, 
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shot through the mouth. The company de- 
fended a suit on the insured’s policy on 
the ground that death was the result of 
suicide, which was excluded from coverage. 
The trial court charged the jury that there 
is a presumption that a normal, sane person 
will not commit suicide. Defendant ex- 
cepted, contending that under the evidence 
the presumption against suicide had no field 
of operation. 


Defendant produced a certified copy of 
the death certificate showing that the in- 
sured’s death was the result of suicide. A 
death certificate constitutes direct and posi- 
tive evidence of suicide and will prevail 
over the presumption against suicide unless 
plaintiff introduces rebuttal evidence ad- 
mitting of reasonable conflicting inferences 
against suicide. Did plaintiff meet this bur- 
den? Plaintiff claimed that it was met by 
proof of two bullet holes in the insured’s 
forehead. The court agreed, because it did 
not appear reasonable that a man could 
shoot himself twice where both bullets pene- 
trated the brain. But plaintiff also sought 
to justify the charge on the theory that the 
jury had the right to disregard the death 
certificate. The court was of the opinion 
that plaintiff failed to make sufficient proof 
that the certificate had been altered and 
was not in the handwriting of the coroner. 
Accordingly, the jury had no right to dis- 
regard the death certificate, and the pre- 
sumption against suicide had no field of 
operation. Judgment of the lower court was 
reversed and the cause remanded.—lJefferson 
Standard Life Insurance Company v. Wig- 
ley. Alabama Supreme Court. February 6, 
1947. 12 CCH Lire Cases 348. 

Hugh A, Locke, Wade H. Morton, 923 Frank 


Nelson Building, Birmingham, Alabama, for Ap- 
pellant. 


Horace Wilkinson, 608 Farley Building. Bir- 
mingham, Alabama; Rains & Rains, 410'4 Broad 
Street, Gadsden, Alabama, for Appellee. 


ETIOLOGY OF CASE UNKNOWN 


(TEXAS) 


® Sound health clause 
Duration of heart condition 
Statements to doctor 





Dr. Rowe first saw the insured on Novem- 
ber 13, 1944, about three weeks prior to her 
death. He diagnosed her condition as or- 


ganic heart disease, congestive heart failure 
and aortic valvulitis, the diagnosis being 
predicated upon both objective and sub- 
jective symptoms. He testified that his 
patient had told him that she had been suf- 
fering from this condition for approximately 
two years. Dr. Rowe’s testimony that the 
decedent was not in sound health on Novem- 
ber 13, prior to her death on December 5, 
1944, and her death from heart failure were 
not conclusive as to whether she was in 
sound health on December 13, 1943, the date 
on which a life insurance policy was issued 
to her by defendant. 


“Further,” declared the court, “the testi- 
mony of Dr. Rowe that the exact etiology 
of the case was not known and that so far 
as he knew it could have been proven only 
by a post mortem examination, if believed 
by the jury, would support the finding of 
the jury under the special issue submitted. 
It matters not whether an appellate court 
would have believed as did the jury that the 
insured was in sound health at the time the 
policy was issued. The findings of fact, if 
supported by competent testimony, are bind- 
ing upon us.” Judgment of the lower court 
for the assignee was affirmed.—Washington 
National Insurance Company v. Strode 
Funeral Home, Inc. Texas Court of Civil 
Appeals, Galveston. December 12, 1946. 12 
CCH Lire Cases 335. 

Terry, Cavin & Mills, Ballinger Mills, Jr., 
Galveston, Texas, for Appellant. 


Thomas H. Dent, Galveston, Texas, for Ap- 
pellee. 


FOSTER PARENTS ASSUME 
“PARENTAL” OBLIGATIONS 


(MISSOURI) 


@ National Service Life Insurance 
In loco parentis relationship 
Intent of parties 





When the deceased soldier was eighteen 
years old, he was employed by plaintiffs for 
labor on their farm. He was paid regular 
wages until the employment terminated at 
the end of the summer. About Thanksgiving 
of the same year, the insured returned to 
plaintiffs’ farm, thinly clad and without 
socks. He then asked for a home, and said 
that he had never had a real home, and that 
he had been whipped by his adopting par- 
ents. Plaintiffs fed and clothed him for 
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about four years. He received no wages, 
but was given spending money, and plain- 
tiffs undertook his religious instruction. 
After five years he went to another state, 
and after a short interval sent for money 
to return to plaintiffs’ home. He continued 
to live with plaintiffs at varying intervals 
until he joined the Army. While in the 
Philippines, he designated plaintiffs as bene- 
ficiaries of his National Service Life Insur- 
ance, describing them as his foster father 
and foster mother. 


Did plaintiffs stand in loco parentts to the 
insured and thus qualify as eligible benefi- 
ciaries? Under all the authorities the 
assumption of the relationship is a question 
of intention. There was no doubt but that 
the insured considered plaintiffs in that re- 
lationship to him, as evidenced in his letters 
to them. Plaintiffs treated the insured as a 
member of the family, actually assuming the 
obligations incident to parental relations 
without the formalities necessary to a legal 
adoption. “This is precisely what is meant 
by in loco parentis.” Judgment was entered 
for plaintiffs—Horsman et al. v. United 
States of America et al. United States Dis- 
trict Court, Southern Division, Western 
District of Missouri. July 27, 1946. 12 
CCH Lire Cases 356. 

Lawrence E. Goldman, 1121 Rialto Building, 
Kansas City, Missouri, for Plaintiffs. 


Warren M. Turner, Charles W. Dickey, S. 
Ralph Stone, Springfield, Missouri, for Defend- 
ants Hawley. 

Charles L. Chalender, U. S. Attorney, Spring- 
field, Missouri, for Defendant United States. 


COUSIN FAILS TO MEET 
IN LOCO PARENTIS TEST 





(MICHIGAN) 


@ National Service Life Insurance 
Kindness and generosity 
Absence of control and intent 


The decedent’s parents died when he was 
very young, and he went to live in the home 
of an uncle. Upon the death of his uncle 
he went to plaintiff's home, where he re- 
mained until the time of his entry into the 
Armed Forces. Although plaintiff was his 
first cousin, he called her “sister,” and most 
of the time she referred to him by his first 
name or as “brother.” While in the military 
service, the insured designated plaintiff as 


beneficiary of his National Service Life In- 
surance policy, describing the relationship 
as in loco parentis. Plaintiff and her husband 
paid the funeral and other expenses incident 
to the soldier’s last illness. 


It seemed clear to the court that plaintiff 
had no intention of assuming the relation- 
ship of a parent to the insured. Her purpose 
was to aid and assist rather than to assume 
any parental obligations or exercise parental 
control such as continues to exist when an 
adult child is living in the parent’s home. 
The insured’s self-support and independence 
of action, as well as the age of both the 
decedent and plaintiff, were important fac- 
tors. However, the most conclusive factor 
was plaintiff’s own testimony that she con- 
sidered the insured as a brother, and not as 
a child. Kindness and generosity, even on 
the part of near relatives, are not the same 
as assuming the common law relationship 
of in loco parentis. Judgment for defendant 
was affirmed. Niewiadomski v. United 
States of America. United States Circuit 
Court of Appeals, Sixth Circuit. February 
7, 1947. 12 CCH Lire Cases 339. 

Francis L. Williams, William S. Wilson, Grand 
Rapids, Michigan, for Plaintiff, Appellant. 


Fendall Marbury, D. Vance Swann, Joseph F. 
Deeb, John F. Sonnett, Searcy L. Johnson, 
Washington, D. C., for Defendant, Appellee. 


FOSTER *“*AUNT"” PREVAILS 
OVER NATURAL MOTHER 


(MISSOURI) 


@ National Service Life Insurance 
In loco parentis relationship 


The relationship between defendant and 
the deceased insured began when the latter 
was thirteen years of age and continued 
until the time of his death, before he reached 
his majority. Could the defendant stand m 
loco parentis to the insured where his natural 
mother lived in the same community and 
was on friendly terms with the child? A 
close relationship between plaintiff and de- 
fendant, who were neighbors, seemingly ex- 
isted from the time the deceased was born. 
As plaintiff and the deceased’s father were 
having marital troubles, defendant took care 
of the child a great part of the time while 
his own mother was required to work fora 
living. When alimony payments to plaintiff 
stopped, the stepfather was reluctant to 
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support the child. The decedent, therefore, 
went to live with defendant and her hus- 
band, whom he called “aunt” and “uncle.” 
Stated the court: “If the feeling of the 
deceased and the Whitleys toward each 
other may be used as a criterion for deter- 
mining the relationship, then all of the de- 
grees of responsibility which are essential 
to place them in loco parentis existed, and in 
arriving at this conclusion I am fully aware 
of the general principle of law that where 
there is a living parent, the presumption 
prevails that the relationship of parent and 
child continues to exist and cannot be 
loosely destroyed nor abandoned by the 
parent through agreement or otherwise. But 
in this case we have a relationship which 
existed unbroken for approximately six 
years with all of the apparent attendant 
responsibilities existing between parents and 
child. Apparently the congenial and affec- 
tionate relationship between the deceased 
and his mother extended no further than 
that.” Judgment was entered for defendant. 
—Baldwin v. United States et al. United 
States District Court, Western District of 
Missouri, St. Joseph Division. November 
21, 1946. 12 CCH Lire Cases 316. 

Miles Elliott, Boyd & Elliott, Donnell Court, 


Fifth and Francis Streets; King & Utz, Tootle 
Building, St. Joseph, Missouri, for Plaintiff. 


Ronald S. Reed, St. Joseph, Missouri, for De- 
fendants Whitley and Bayne. 


Charles L, Chalender, United States Attorney, 
Springfield, Missouri, for Defendant United 
States. 


SOLDIER IN HOLLAND 
REMAINS ‘FAMILY MEMBER"’ 


(MISSISSIPPI) 


¢ Burial insurance 
“Residing together as family 
members” 
“Removal to another state” construed 





The twenty-year-old, unmarried decedent 
lost his life in Holland during active combat 
as a soldier of the United States. His 
mother carried a burial insurance policy is- 
sued by defendant. In consideration of the 
payment of one dollar by the head of the 
family as membership fee and _ further 
monthly payments of one dollar, defendant 
contracted to furnish a funeral at a cost not 
exceeding $150. The policy provided that 
should the insured remove to another state 
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where defendant was not represented, the 
contract would become a cash policy in lieu 
of the funeral expenses. Defendant had no 
representative in Holland. Was the dece- 
dent residing as a member of the family 
headed by his mother at the time of his 
death, and did the phrase “removal to an- 
other state” limit the policy to mean a state 
of the United States? 

The policy itself offered no definition of 
the word “state.” Since the policy did not 
limit its coverage to member states of the 
United States, the court could not do so; 
and since Holland is a state, where de- 
fendant had no representation, it became 
obligated to pay $150 in cash upon the death 
of the soldier instead of furnishing the 
funeral. Furthermore, the decedent’s in- 
duction into the Army did not change his 
legal status in his relationship with his 
family and his continued policy inclusion. 
The phrase “living together” does not al- 
ways import living in the same place. The 
expression implies merely that there has 
been no separation, voluntary or legal, which 
can be said to release either party from its 
duties to the other under the strict letter of 
the law.—Mississippi Benefit Association v. 
Majure, Admx. Mississippi Supreme Court. 
January 27, 1947. 12 CCH Lire Cases 310. 

Henry L. Rodgers, Louisville, Mississippi, for 
Appellant. 


Livingston & Fair, Louisville, Mississippi, for 
Appellee. 


NATUROPATH QUALIFIES 
AS ‘‘PHYSICIAN"’ 


(SOUTH CAROLINA) 


@ Sick benefits 
“Attendance by physician” 
Status of naturopath 


Following a tonsilectomy, plaintiff sought 
to recover sick benefits under a policy which 
required attendance by a duly licensed and 
practicing physician and the issuance of a 
certificate by the physician at the beginning 
of each week of disability. Plaintiff was at- 
tended by a duly licensed and practicing 
naturopathic physician, who was eligible to 
sign the certificate unless the fact that he 
was a naturopathic physician, instead of 
merely a “physician,” disqualified him. 

It appeared to the court that a discussion 
of distinctions between a “practitioner of 
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medicine” and a “physician” would be 
“straining at a gnat.” “Naturopathy is one 
of a number of fields in the art of healing which 
have been so far recognized by the General 
Assembly as accepted processes of pre- 
ventive and curative medicine that stringent 
educational and licensing provisions have 
been imposed. . . . While this is not in any 
sense controlling, we may advert to the fact 
that it is a matter of common knowledge 
that the people who purchase sick benefit 
policies of the industrial type constitute a 
large proportion of the patrons of prac- 
titioners of such branches of healing or 
medicine as neuropathy, and that it is 
generally believed by such people that they 
are dealing with licensed practitioners. In 
this belief they are encouraged by legis- 
lation. It would be unjust, under such cir- 
cumstances, to deprive these people of con- 
tract rights by means of a limitation of the 
meaning of the word ‘physician’ to exclude 
the types of medical practice which to them 
are acceptable.” Judgment for the insured 
was affirmed—Williams v. Capital Life and 
Health Insurance Company. South Carolina 
Supreme Court. January 24, 1947. 12 CCH 
Lire CAsEs 336. 


A. W. Holman, D. McK. Winter, Columbia, 
South Carolina, for Appellant. 


Frank M. Turner, Columbia, South Carolina, 
for Respondent. 


AGENT'S HANDS CONCEAL 
ANSWERS FROM APPLICANT 


(GEORGIA) 


e High blood pressure misrepresented 
Estoppel 
Limitation of authority clause 


Answers to questions in the insured’s 
application did not reveal that he had ever 
suffered from abnormal blood pressure. The 
agent testified that he wrote the answers 
exactly as dictated by the insured and then 
handed the application to the insured for 
his signature. His testimony was contra- 
dicted by that of the beneficiary and an- 
other witness, who both stated that they 
were present when the application was 
written; that the insured gave complete 
information about his high blood pressure 
and enlarged heart and furnished the names 
of the doctors who were treating him; that 
the agent read back to the insured the 
answers as he pretended they were written 


in the application; and that the agent then 
presented the application to the insured for 
signature, covering with his hands all por- 
tions of the application except the place for 
the signature. ‘he policy was delivered to 
the insured’s wife, who put it away with 
other policies of the family. The insured 
never saw it. 

Was the insurance company entitled to 
void the policy on the ground that the appli- 
cation, which was attached to the policy, 
contained a clause limiting the agent’s au- 
thority? Vhe court said no. The greater 
weight of authority is that the agent, in 
making out the application, acts for the 
insurer, and the insurer is estopped, there- 
fore, from asserting the mistake. ‘Lhe chief 
reason for this majority rule is the pro- 
tection of the insured who has acted in 
good faith and answered the inquiries cor- 
rectly. The insurer, to protect itself, needs 
only to select competent and trustworthy 
agents. If plaintiff’s contentions were true, 
then the insurer, which made it possible in 
the first instance for the agent to perpetrate 
the fraud, should suffer rather than the 
other innocent party. The trial court erred 
in directing a verdict for the insurer.— 
Stillson v. Prudential Insurance Company 
of America. Georgia Supreme Court. Feb- 
ruary 6, 1947. 12 CCH Lire Cases 343, 

Houston White, Sam F. Lowe, Jr., Atlanta, 
Georgia, for Appellant. 


W. W. Meadow, Spalding, Sibley & Troutman 
Atlanta, Georgia, for Appeilee. 


INSURED BURNED 
IN BANK BUILDING 


(MISSOURI) 


e Accident insurance 
“Office building” defined 
Living quarters on second floor 





The insured lost her life in the burning 
of the First National Bank Building of 
Gallatin, Missouri. The only issue before 
the court was whether the structure was 
an “office building” within the meaning of 
the accident policy issued to her by defend- 
ant. Defendant contended that the living 
quarters on the second floor disqualified the 
structure from classification as an “office 
building.” The term as used in the policy 
was not defined or limited in any matter. 
Consequently, the court felt that “it was on 
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the loose” and at liberty to formulate its 
own definition of the term. 


Decided the court: “The insurance com- 
pany is not €ntitled to any restricted mean- 
ing of the term ‘office building’ in the 
absence of any express limitation. . . . The 
manner in which that term is used is gen- 
eral and breeds ambiguity. If it was the 
intention of the company to exclude an 
ofice building occupied in part for living 
quarters, it should have said so in apt 
words that would leave no doubt as to the 
meaning intended.” Judgment for the bene- 
ficiaries was affirmed.—Prichard et al. v. 
National Protective Insurance Company. 
Kansas City Court of Appeals, Missouri. 


February 3, 1947. 12 CCH Lire Cases 321. 


Charles D. Brandon, Gallatin, Missouri; James 
Pp. Aylward, George V. Aylward, Terrance M. 
O'Brien, Kansas City, Missouri, for Appellant. 


Sam T. Evans, Gallatin, Missouri, for Re- 
spondents. 


SUICIDE 
FOLLOWS MURDER OF WIFE 


(NEW JERSEY) 
e Judgment for proceeds 
Motion to vacate stay of execution 
Laches 


The decedent was awarded a judgment 
for the proceeds of an insurance policy 
upon the life of his wife. Subsequently, 
the decedent was convicted of the murder 
of his wife and committed suicide while 
awaiting electrocution. His attorney moved 
to vacate an order entered on April 8, 1914, 
restraining the issuance of execution upon 
the judgment in the decedent’s favor for 
the policy proceeds. Following plaintiff's 
suicide the matter lay at rest for thirteen 
years until plaintiff's attorney moved the 
court to lift the restraint. The application 
was never determined and no action was 
taken until 1932, when the application was 
again made and denied. 


Thought the court: “There has been 
laches in the failure to promptly move for 
relief and diligently pursue such application. 
That the defendant did not diligently pur- 
sue an effort to have the judgment reopened 
and a new trial held does not excuse the 
lack of diligence on the part of the plaintiff, 
or whoever is at this time attempting to act 
in the name of a man who has been dead 
for thirty-four years. The party seeking the 


affirmative relief is the one chargeable with 
laches. Under all the circumstances, we are of 
the opinion that the parties should be left 
where they are and where they have re- 
mained for so many years with little effort 
to change the situation.” The application 
to vacate the order of stay of execution 
was denied.—Cerciello v. Metropolitan Life 
Insurance Company. New Jersey Supreme 
Court. January 27, 1947. 12 CCH Lire 
CASEs 326. 

Joseph C. Cassini, Lawrence Friedman, 309 
Main Street, Orange, New Jersey, for Plaintiff. 


McCarter, English & Studer, 1180 Raymond 
Boulevard, Newark, New Jersey, for Defendant. 


INSURED DROWNED 
IN LEAVING AUTOMOBILE 


(GEORGIA) 
@ Leaving road, vehicle perched on 
banks 
Industrial travel and pedestrian policy 
“External and visible injury” to auto 


The insured’s automobile suddenly left the 
road along the canal banks and perched 
precariously on a sharp incline. In en- 
deavoring to get out of the automobile, 
the insured fell down the bank and was 
drowned. The decedent was insured under 
an industrial travel and pedestrian policy, 
which covered injuries or death resulting 
from an accident to or a collision of an 
automobile in which the insured was riding 
or driving. It further stipulated that there 
must be some external and visible injury 
to the automobile. There was no allegation 
of external and visible injury to the car. 
Concluded the court: “This is an accident 
policy issued for a minimum premium, five 
cents weekly, and it expressly limits the 
right of recovery within very narrow bounds. 
In the absence of an allegation that there 
was external and visible injury to the auto- 
mobile in which the insured was riding or 
driving, plaintiff failed to bring the occur- 
rence resulting in loss within the terms of 
the policy.” The trial court did not err in 
sustaining the demurrer and dismissing the 
petition—Carpenter v. Life & Casualty 
Insurance Company of Tennessee. Georgia 
Court of Appeals. February 5, 1947. 12 
CCH Lire Cases 346. 


Casey Thigpen, Sparta, Georgia; L. E. Heath, 
Douglas, Georgia; Joseph M. Branch, Davisboro, 
Georgia, for Plaintiff. 

Fulcher & Fulcher, Augusta, Georgia, for De- 
fendant. 
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REWARD BARRED BY COMPROMISE 


(MISSISSIPPI) 


@ Reward offered for proof of failure 
to pay claim 
Compromise settlement 
Accord and satisfaction 


“$1,000.00 reward. To anyone who can 
prove that Mutual Benefit has failed to 
pay a claim covered under the policy and 
which we will not pay upon receipt of proof 
acceptable under the terms of the policy.” 
This advertisement caught plaintiff's eye. 
Fourteen years previously he had sought 
to collect indemnity for alleged illness. 
His suit was dismissed with prejudice, the 
matter in controversy having been fully 
satisfied, paid and compromised. Plaintiff 
made this onetime claim and former liti- 
gation the basis for his demand for the 


reward. He filed no plea evidencing an 
unjust refusal to pay a claim covered by 
the policy. He was satisfied, and paid un- 
der a compromise settlement in a court of 
competent jurisdiction. The compromise did 
not constitute an admission by the insurer 
that plaintiff's claim was valid, but merely 
admitted that there was a dispute and that 
an amount was paid to be rid of the contro- 
versy. A sum tendered by a debtor on 
condition that it will be accepted in full 
settlement of claim, constitutes accord and 
satisfaction of claim. Judgment for plain- 
tiff was reversed and entered for defend- 
ant.—Mutual Benefit Health and Accident 
Association v. Crowder. Mississippi Supreme 
Court. January 13, 1947. 12 CCH Lure 
CAsEs 332. 

Watkins & Eager, Deavours & Hilburn, Jack- 
son, Mississippi, for Appellant. 


Leonard B. Melvin, Laurel, Mississippi, for 
Appellee. 
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Interesting Figures on NSLI 


Of the 5,000,000 National Service Life Insurance policies, totalling some 


$34,000,000,000, in force at the end of last year, Veterans’ Administration officials 
said that sixty percent were held by ex-Gls. 

Two-thirds of the 632,000 ex-GIs who converted their National Service Life 
Insurance to permanent forms by the end of 1946, converted to twenty-payment 
life. 

By the end of January, Veterans’ Administration approved more than 443,000 
requests of veterans to waive their National Service Life Insurance premiums, 
because of total disabilities. Premium payments may be waived if a veteran is 
totally disabled for six or more months, 


Gets It in the Neck 


Plaintiff was hit in the neck with an iron hook, wielded by the employee 
of a person hired to remove waste paper from a building when the commonly-used 
hand-truck could not be found, and he brought action against his assailant’s 
employer. The court denied recovery, saying that the test of fastening liability 
upon the employer wasn’t alone the fact that the employee was acting in the 
course of his employment, but the act complained of must have been done in the 
furtherance of the employer’s business and incidental to the duties assigned to 
the employee. Oneta v. Paul Tocci Company, Inc. New York Supreme Court, Ap- 
pellate Division, First Department. February 14, 1947. PI: 
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IN THE CURRENT PARADE OF O7-WY AMM 


Page Page 
Abutting Owner’s Liability—Sloping Municipality's Liability 
driveway—Pedestrian injured (Mass.) 279 Cracked sidewalk (Ohio) 
Sidewalk breaking (Ohio) 275 Swimming pools—Child drowned 
Attractive Nuisance—Pigeons on plant (Utah) 
roof—Child electrocuted (Wash.) 272 Water pipe line breaking—Property 
Charitable Hospitals damage (Ohio) 
Demented patient suicide (Vt.) 278 Notice—Claim against citv—A pplica- 
Infants fed boric acid (Conn.) 285 tion to United States (Minn.) 
Delivery Company's Liability—Sidewalk Oil Comany’s Liability—Shooting of 
elevator doors raised—Pedestrian in- well—H ouse damaged (Okla.) 
jured (IIL) . . 282 Owner's Liability 
Dentist’s Liabilitv—Malpractice—Roots Rider thrown from horse (La.) 
left im gum (Ohio) 281 Sloping platform—Cylinder rolling 
Gas Company's Liability—Sidewa k on child (Pa.) 
trench—Pedestrian injured (Pa.).«. 282 Tugs—Deckhand drowned (N. Y.) 
Invitees Injured 
Attorney trips on client’s hand-truck 
(Ohio) 275 : ald 
Cellar stairway—Confused with rest Railroad’s Liability : 
room (Conn.) 285 Attempt to board moving train— 
Deliveryman—Collapse of stairway Assumption of risk (Ohio) 
(Pa.) 276 Delay in shipping cattle (Okla ) 
Open trap door (Minn.) 273 Drunken passenger ejected—Struck 
Fall on marble stairway (Ga.) 282 by passing train (Ky.) : 
Glass on dance floor (Pa.) 283 Minor’s attempt to board moving 
Ice cream on floor—Notice (Mo.).. 281 train (IIl.) 
Wet substance on steps (Ill.) 283 Spectators—Struck by bottle (Kan.) 
Landlord and Tenant—Defective piazza Street Railway's Liability—Boarding 
ra‘ling—Child injured (Mass.) 276 passenger thrown from steps (Cal.) 2 


Physician’s Liability— X-ray burn 
(Cal.) 
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X-RAY BURN ULCERATES tal and medial phalanges of his middle left 


finger when a steel beam fell upon it as he 
(CALIFORNIA) was engaged in his work at a shipbuilding 
corporation. He reported at once to the 
first-aid hospital. Under the direction of 
Doctor Waterman, an employee of defend- 
ant, he extended the injured member for 

Plaintiff suffered a bruise and laceration, ten minutes into the radiation of the X-rays 
about the size of a dime, between the dis- applied in conjunction with a fluoroscope, 





@ Physician’s liability 
Negligent use of fluoroscope 
Finger amputation 


SUOVETUOAUYUUUAUEREYONUL EAD ENT OOOO EATEN ANODE ATAU ANAT AANA NAAN 


NEGLIGENCE (Other than Automobile) PAGE 271 





HOUUUUENSENNUOUAEENELUenNANUOUaNAEAHONNNNRAUOOUNNTGAHOONNGGAAUUEANATAUU TEE UAOOUUUNNAUUNNRNAUNNNAAU NENA ANANANAHOUENNUNAAU NENA SAU eNNANMNeNENUA UHHH UU RENATAUULENAA OU GEAAOUONENENA UH GaNAAO UO neNAAU UU eNe AAU a anNAaa DU eenAeooeenenea eenaacooacaneeeenenentinnan, 


while the physician examined the injury. 
He then soaked it in a solution of epsom 
salts, dressed it with ointment, and band- 
aged it. Plaintiff returned at intervals over 
a period of three weeks for the treatments. 
Meanwhile he continued at his work. Shortly 
after the sixth treatment the wound broke 
open. Thereafter for a period of seven 
months it habitually healed in a week and 
broke open again in four days. At the end 
of this time he returned to the hospital. 
Examination revealed an ulcer produced by 
radiation of radium or X-ray. The infection 
subsequently necessitated amputation of the 
finger. Plaintiff alleged negligent use of the 
fluoroscope by defendant in examining plain- 
tiff’s hand. 


The testimony of four experts furnished 
the jury with ample competent proof that 
the injuries suffered by plaintiff were the 
result of a radiation burn. That the ulcer 
might have been caused by plaintiff's con- 
tinuing to work with his hand in a glove, 
was a possibility rejected by the jury and 
by the trial court in denying a new trial. 
Judgment awarding plaintiff general and 
special damages was affirmed.—Dodds v. 
Stellar. California District Court of Appeal, 
Second District, Division Two. December 
24, 1946. 14 CCH NEGLIGENCE CAsEs 339. 

Lasher B. Gallagher, for Appellant. 


Hahn, Ross & Philip W. Silver, for Respond- 
ent. 


PIGEONS LURE YOUTH 
TO DEATH 


(WASHINGTON) 


e Wrongful death 
Child electrocuted 
Attractive nuisance doctrine 


The thirteen-year-old decedent and a com- 
panion entered the premises of defendant 
cement plant, taking care to avoid the watch- 
man on duty, in search of pigeons which 
were nested beneath the roof of the cupola 
or “disconnect room.” The door to this 
room contained a sign, “Danger, High Volt- 
age, Keep Out,” and the room was always 
kept locked. On this occasion the children 
climbed to the third story, went through an 
opening—not a regular opening such as a 
door or window—onto the roof, and over 
the roof to the opening in the disconnect 


room, The decedent’s companion heard a 
“big buzz.” Turning, he saw a big blur and 
then saw the decedent roll from the room. 
The child died that evening as a result of 
shock due to burns. 


The court was of the opinion that the 
child was not an invitee, but at most a mere 
licensee. Realizing that he could not show 
that defendant had wilfully or wantonly in- 
jured the’ decedent, plaintiff relied upon the 
attractive nuisance doctrine as a basis for 
his right to recover, contending that it was 
an exception to the degree of care ordinarily 
owed to a licensee. Defendant argued that 
it was the pigeons which lured the boy, and 
not the insulators, wires, openings into the 
disconnect room, or the slippery tin roof on 
which he climbed. However, the court held 
that the attractive nuisance doctrine covers 
a “condition” as well as an “instrumental- 
ity.” But three essentials to the application 
of the doctrine were absent, namely, feasi- 
bility of preventing access to the condition; 
leaving the condition exposed at a place 
where children are accustomed to resort; 
and inability of the children, because of 
their youth, to comprehend the danger. In 
this instance, it was not practicable to fence 
the entire area occupied by the buildings. 
The decedent did comprehend the danger, 
but in his eagerness to get the squabs took 
the chance; and defendant had no reason to 
anticipate that children would gain access 
to the roof. Judgment of dismissal was 
affirmed.—Deffland v. Spokane Portland 
Cement Company. Washington Supreme 
Court, Department One. January 6, 1947 
14 CCH NecLicence CAseEs 330. 

Frank R, Freeman, Harvey Erickson, for Ap- 
pellant. 


Witherspoon, Witherspoon & Kelley, for Re- 
spondent. 


UNITED STATES 
OMITS STATUTORY NOTICE 


(MINNESOTA) 


@ Notice of claim against city 
Condition precedent to suit 
Rights of sovereign 


The Commodity Credit Corporation pur- 
chased some wool and stored it in a build- 
ing located in defendant city for immediate 
availability for wartime requirements. Plain- 
tiff’s claim was based on the alleged negli- 
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gence of the city in failing, after notice, to 
turn off the city water in the building, as a 
result of which the water in the pipes froze 
and burst, flooding the building and damag- 
ing the wool. It was admitted that the 
United States failed to give the requisite 
statutory notice. But was the statute ap- 
plicable to the United States? 


The court had this to say: “Where the 
United States brings an action in its sov- 
ereign capacity and seeks to enforce a right 
solely in the public interest, it cannot be 
defeated in the enforcement of such right 
by a statute of limitations enacted by any 
State. Section 465.09, Minnesota Statutes 
1945, is not an enactment which by itself 
gives rise to the right to sue a city for torts 
committed by it in its proprietary capacity. 
In other words, it is not a statute of crea- 
tion, but rather of limitation. . . . Any lia- 
bility which exists here arises under the 
common law. Under the common law, a 
city is responsible for its torts when acting 
in a proprietary capacity.” It seemed clear 
to the court that the right of the sovereign 
to sue the city on a claim arising under the 
common law and in the enforcement of a 
right solely in the public interest, could not 
be barred by the requirement that, as a con- 
dition precedent to the suit, a notice of claim 
must be presented to the city. Defendant’s 
motion for summary judgment was denied. 
—United States of America v. City of 
Minneapolis. United States District Court, 
District of Minnesota, Fourth Division. 
November 4, 1946. 14 CCH NEGLIGENCE 
CasEs 328. 

Victor E, Anderson, United States Attorney; 


T. H. Wangensteen, Assistant United States At- 
torney, St. Paul, Minnesota, for Plaintiff. 


R. S. Wiggin, City Attorney; John T. O’Don- 
nell, Assistant City Attorney, Minneapolis, Min- 
nesota, for Defendant. 


RIDER THROWN FROM HORSE 


(LOUISIANA) 


e Frightened by music 
Owner’s duty to warn 
Surrender of control 


Mounted on “Little Dan,” plaintiff was 
watching a drill by air corps cadets. Fright- 
ened by a sudden burst of music, “Little 
Dan” started away on the double. Plaintiff 
was unable to bring the horse under con- 


monn 
nit 


NEGLIGENCE (Other than Automobile) 


trol. After several blocks, the horse tripped, 
throwing plaintiff to the street. She sus- 
tained a fracture of her left thigh bone. 
Seeking recovery from the riding academy 
owner, plaintiff alleged that the employee 
who furnished the horse knew the animal to 
be high-spirited, afraid of noises, and of such 
a nervous disposition as might lead him to 
throw a rider; that defendant’s employee, 
after plaintiff's request for a gentle horse, 
had been negligent in his assurance that she 
was receiving such an animal; and that de- 
fendant’s employee breached the contract of 
hire by failing to furnish plaintiff with a 
gentle horse. 


The court could find nothing in the. evi- 
dence which indicated that the horse was 
anything but a gentle, ridable animal. A 
former owner testified that he had used the 
animal for the pleasure of his two young 
daughters. Guidance and control of the ani- 
mal had been surrendered to the rider. 
Without evidence that the horse was vicious, 
fractious or bad tempered, and without evi- 
dence that the owner knew or should have 
known of these tendencies, there could be 
no recovery from the owner. Judgment for 
defendant was affirmed.—Willis v. Schuster 
et al. Louisiana Court of Appeal, Second 
Circuit. October 31, 1946. Rehearing de- 
nied, November 25, 1946. Certiorari denied, 
January 24, 1947. 14 CCH NEGLIGENCE 
CAsEs 376. 

Jack Wellborn, Shreveport, Louisiana, for 
Plaintiff, Appellant. 


Browne, Browne & Bodenheimer, Shreveport, 
Louisiana, for Defendants, Appellees. 


DELIVERYMAN DROPS 
THROUGH OPEN TRAP DOOR 


(MINNESOTA) 


® Poor lighting conditions 
Failure to look downward 
Contributory negligence 


Plaintiff called at defendant’s tavern to 
take an order for food packages to be fas- 
tened to the display card located on the 
back bar directly behind the bar entrance. 
The bartender instructed him to bring in 
the packages from his truck and to arrange 
them on the food display card. Complying 
with these instructions, plaintiff walked to 
the rear of the bar. Just as he stepped past 
the counterboard entrance, he fell to the 
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basement through an open trap door. Plain- 
tiff testified that he was unaware of its loca- 
tion; that the light in the area was very 
poor; that although he did not look down 
as he stepped forward, because of the poor 
lighting he doubted that he would have no- 
ticed the open trap door if he had looked; 
and that he had not been warned of the 
presence of the trap door. Defendant con- 
tended that plaintiff’s failure to look down 
constituted negligence as a matter of law 
barring his recovery. The trial court agreed 
with this contention and directed a verdict 
for defendant. Subsequently, the court set 
aside the verdict and granted plaintiff a new 
trial on the ground that the question of his 
negligence was for the jury. 

The upper court affirmed. Lighting con- 
ditions as well as the nature of plaintiff's 
errand made it necessary for him to look 
forward to determine the location of the 
display card. The bartender’s instructions, 
without warning of the presence of the trap 
door, might lead plaintiff to assume that 
the passageway was safe. Finally, plaintiff's 
testimony that it was doubtful that he could 
have seen the trap door even if he had 
looked, clearly made the issue of his negli- 
gence one for the jury.—Folsom v. Hojny, 
d.b.a. Duffy’s Tavern. Minnesota Supreme 
Court. January 31, 1947. 14 CCH NEciI- 
GENCE CASEs 366. 


Erickson & Erickson, 1254 McKnight Building, 
Minneapolis, Minnesota, for Respondent. 


J. Frank Boyles, 801 New York Life Building, 
Minneapolis, Minnesota, for Appellant. 


MAN OVERBOARD 


(NEW YORK) 


@ Seaman falls overboard 
Tug master’s duty to rescue 


The decedent was a deckhand on a tug- 
boat owned by defendant. The boat was 
tied alongside another tug at the wharf, and 
the decedent had thrown off the fasts which 
held the two tugs together. The tugboat 
on which the deceased was working began 
to back out, and at a time not definitely 
ascertained the decedent fell overboard. 
While .the tug continued to move astern, 
her captain heard the cry, “Man over- 
board.” He turned on the searchlight and 
saw the decedent struggling in the water 
between the tugs. Parts of the cap- 


tain’s testimony supported the conclusion 
that the tug had been within a few feet of 
the drowning man and that the master did 
nothing to effect a rescue. From other parts 
of his testimony, the jury might have con- 
cluded that he could have done no more 
than to throw a life ring overboard. Two or 
three lifebuoys were already in the water 
within reach of the decedent. 
Defendant’s main contention was that it 
had no duty whatever to rescue the decedent 
after he fell overboard. Replied the court: 
“That we wholly repudiate. We do not 
think that the testimony left it so clear that 
the tug could have done nothing effective, 
that it was proper to direct a verdict.” Judg- 
ment in favor of plaintiff was affirmed— 
Di Nicola, Admx. v. Pennsylvania Railroad 
Company. United States Circuit Court of 
Appeals, Second Circuit. December 26, 
1946. 14 CCH NEGLIGENCE CAseEs 314. 


Ralph E. Hemstreet, for Appellant. 
Benedict S. Rosenfeld, for Appellee. 


METAL CYLINDER 
ROLLS ON CHILD 


(PENNSYLVANIA) 
®@ Sloping platform of ice company 
Owner’s duty to trespasser 
Knowledge of children’s habits 


Defendant maintained an ice plant with a 
loading platform which slanted from the 
wall of the building toward the main street 
four feet back from and four feet above the 


public sidewalk. Defendant had placed a 
400-pound metal cylinder in a horizontal 
position on the platform. As one of the 
employees opened the door on the left side 
of the platform to enter the ice plant, the 
cylinder rolled off the platform and struck 
the decedent, who was playing near the plat- 
form. Defendant contended that he had no 
duty to the boy since he was a trespasser 
when the accident occurred. 


Defendant admitted that for eight years 
prior to the accident he knew that children 
trespassed upon the very strip of land where 
the child received his fatal injuries. A dan- 
gerous condition was created by defendant 
in placing and maintaining the heavy cylin- 
der on this sloping platform when any rea- 
sonable and prudent person would expect it 
to roll off at any time from the slightest jar 
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or contact and to cause death or serious in- 
jury to a child standing nearby. There was 
ample evidence upon which the jury could 
properly predicate its finding of negligence, 
and judgments for plaintiff were afirmed.— 
Allen, Adm, v. Silverman, d.b.a. Midland Ice 
and Products Company. Pennsylvania Su- 
preme Court, Western District. January 6, 
1947, 14 CCH NEGLIGENCE CAsEs 315. 


John D. Ray, 717 Twelfth Street, Beaver Falls, 
Pennsylvania, for Appellant. 


Homer S. Brown, 330 Bakewell Building, 
Myron E. Rowley, Rowley & Smith, 380 Frank- 
lin Avenue, Aliquippa, Pennsylvania, for Ap- 
pellee. 


SIDEWALK SPLITS 
UNDER PEDESTRIAN 


(OHIO) 


e Abutting owner’s liability 
Defect observable from subspace 


A slab of the sidewalk upon which plain- 
tiff stepped broke in the middle, precipitat- 
ing her into the subspace beneath the 
sidewalk. She sustained serious injuries. In 
a suit against the lessor and lessee of the 
property abutting the sidewalk, plaintiff al- 
leged that the sidewalk was defective and 
constituted a public nuisance. The jury de- 
termined the issues against the lessor and 
in favor of the lessee. The evidence indi- 
cated that the defect in the sidewalk stone 
was due to some foreign material which 
caused the lower portion, by action of the ele- 
ments, to separate from the upper, the 
broken pieces falling into the subspace. The 
defect could have been detected from an 
inspection of the edges; but after the stone 
had been put in place, this defect was appar- 
ent only from the subspace underneath. 


The owner of a building adjacent to a 
public street has a duty to the public to 
exercise ordinary care in the use of the 
property and to inform himself of its condi- 
tion. If a potentially dangerous condition, 
such as a subspace under the sidewalk adja- 
cent to the property, is created or negli- 
gently maintained by the owner, the owner 
is liable to a pedestrian who sustains injuries 
caused by the defect. The subspace was 
constructed more than fifty years before 
Plaintiff was injured. After defendant ac- 
quired title to the property, it razed the 
building and filled up the basement, but did 
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not fill the subspace. Defendant’s posses- 
sion of the building during that time implied 
its knowledge of the utility of the subspace 
and of the deteriorated condition of the side- 
walk at the time the lease was executed and 
prior thereto. Judgment for plaintiff was 
affirmed.—Dodson v. The New England 
Trust Company, Trustee, et al. Ohio Court 
of Appeals, Lucas County. May 6, 1946. 
14 CCH NEGLIGENCE CAsEs 317. 


Cotter & McFellin, Percy R. Taylor, for Ap- 
pellee, 


Gerald P. Openlander, for Appellant. 


George H. Lewis, Ralph Emery, for Appellee 
Toledo Service Parking Company. . 


CLIENT'S HAND-TRUCK 
SPILLS ATTORNEY 


(OHIO) 


@ Failure to look before stepping 
Contributory negligence 





While performing professional services on 
the premises of his client, the decedent was 
injured by tripping over a small, low-plat- 
form hand truck, used by the client in the 
prosecution of its business. The accident 
occurred as the decedent stepped from the 
office into a narrow, poorly lighted hallway. 
On returning to the office that noon, he had 
found one of the low trucks standing in the 
hall between the opposite hall doors of the 
two offices and close to the hall door of 
the office which he was using. He moved that 
truck from the hallway into the large store- 
room, and then entered his office. After 
about three to five minutes he had occasion 
to cross the hallway, which had no artificial 
light and poor natural light. He opened the 
door and looked ahead of him, but did not 
glance down, and fell over the low truck. 


The jury found against defendant for 


$1,500 damages. In answer to interroga- 
tories it found that the decedent did not 
look to see what was ahead of him before 
he stepped into the hallway, and that if he 
had looked, he would have seen the truck. 
Whether or not the decedent was negligent, 
was a question on which reasonable minds 
could reach different conclusions. Conse- 
quently, the trial court did not commit preju- 
dicial error in overruling defendant’s motion 
for judgment n.o.v. The jury’s finding that 
defendant was negligent and that the dece- 
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dent was not contributorily negligent was 
not manifestly against the weight of the 
evidence, and the trial court did not err in 
rendering judgment on the verdict.—Robert- 
son v. The City Produce & Commission 
Company. Ohio Court of Appeals. Novem- 
ber 30, 1945. 14 CCH NEGLIGENCE CAses 295. 


D. W. Myers, Glitsch & Stack, for Appellee. 


Frank E. Stevens, Duncan & Thomas, for Ap- 
pellant. 


ROTTED PIAZZA RAILING 
BREAKS UNDER CHILD'S HANDS 


(MASSACHUSETTS) 


e Landlord’s liability 
Implied warranty of fitness 
Furnished premises 


Eleven-year-old plaintiff was watching for 
the iceman. When she put her hands on the 
wooden railing of the piazza, it broke and 
she fell. The railing was rotted on both 
ends and had pulled away from the nails 
where it was fastened to the post. Defend- 
ant had rented the premises, furnished, to 
the child’s father for one week. Defendant 
testified that at the time of the letting the 
railing “appeared to be in good condition.” 
There was no evidence to the contrary, 


There was no error in the direction of 
verdicts on plaintiff's first two counts, which 
were in tort. The general rule is that a 
landlord is not liable to tenants for defects 
in the premises existing at the time of the 
letting unless they are hidden defects of 
which he was aware and did not warn the 
tenant. The evidence did not permit a find- 
ing that defendant knew of the defective 
condition of the railing, and defendant had 
no duty of inspection. However, there was 
error in the direction of a verdict on count 
three, which was by the child’s father and 
which was a sufficient count in contract. 
This count fell within the principle that one 
who lets a fully furnished house for a short 
term agrees impliedly that the house and its 
appointments are suitable for occupation in 
their existing condition. There was further 
error in allowance of the motion for a 
directed verdict on count four. This count 
in tort sufficiently alleged a breach of an 
implied warranty that the house and its 
appointments were fit for immediate occu- 
pancy. Plaintiff minor’s exceptions were 


overruled and those of plaintiff father were 
sustained.—Ackarey et al. v. Carbonaro. Mas- 
sachusetts Supreme Judicial Court. Essex. De. 
cember 16, 1946. 14 CCH NEGLIGENCE Cases 
297. 

J. J. Fox, Jr., for Plaintiffs. 

A. X. Dooley, for Defendant. 


STEP COLLAPSES 
UNDER DELIVERYMAN 


(PENNSYLVANIA) 
@ Returning from restroom 
Duty to business invitee 
Trial methods 





A trucking concern employed plaintiff to 
pick up and deliver goods for its clients. 
He drove to the building of defendant com- 
pany to deliver some goods to a tenant. 
The tenant informed him that he would send 
out two men to assist him in unloading the 
truck. Plaintiff then asked permission to 
use a lavatory, and was directed to one. 
After stopping at the restroom, plaintiff did 
not use the same stairway by which he had 
entered the building, but used one which 
was near the lavatory and furnished a more 
direct route to his truck. As he descended 
this outside stairway, a step crumbled, caus- 
ing him to fall. Defendant contended that 
on returning from the lavatory plaintiff lost 
his status as a business invitee and became 
a bare licensee to whom defendant had no 
higher duty than to disclose known defects. 
The assistant to the building superintendent 
testified that the lavatory was as open to 
the employees of concerns doing business 
with the tenant as to the tenant’s employees. 
In seeking lavatory facilities plaintiff was 
still a business invitee. 


Defendant took umbrage to the trial 
court’s use of the words, “We will please 
the defendant’s counsel,” in sending a cer- 
tain exhibit to the jury room. By his in- 
sistence, counsel maneuvered the matter to 
a point where the trial judge had to choose 
between two courses, both of which were 
prejudicial to plaintiff; either to send out the 
statement prepared by a representative of 
the Workmen’s Compensation Commission, 
and thus over-emphasize it; or to withhold 
it and thereby create in the minds of the 
jury a suspicion that the court was with- 
holding something mysterious in the state- 
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ment, favorable to the defendant. Such trial 
methods should not be encouraged. Judg- 
ment for plaintiff was affirmed.—McCoy v. 
Fleisher Industrial Center, Inc. Pennsyl- 
yania Superior Court. January 17, 1947. 
14 CCH NEGLIGENCE CAsEs 290. 

J. Webster Jones, 812 Morris Building, Phila- 
delphia, Pennsylvania, for Appellant. 


John Francis Williams, 425 S. Broad Street, 
Philadelphia, Pennsylvania, for Appellee. 


SPECTATOR 
STRUCK BY FALLING BOTTLE 


(KANSAS) 
e Bottles vagrant in stadium 
Lessor’s, lessee’s, concessionaire’s lia- 
bility 
Sufficiency of petition 





After witnessing a fireworks display in a 
stadium owned by defendant city and leased 
to defendant post for the entertainment, 
plaintiff was proceeding through an exit 
when an empty beverage bottle, thrown or 
knocked over the ledge above him, struck 
his head. Defendant catering partnership 
had contracted with the city to sell bever- 
ages and food in the stadium. Ina suit by 
plaintiff against these three parties, the trial 
court sustained defendants’ demurrer to 
plaintiff's amended petition. The petition 
alleged that each of the defendants knew 
that soft drinks in glass bottles were being 
sold to patrons in the stadium and that the 
bottles became vagrant; that at previous 
times other patrons had been injured by 
bottles falling or thrown from the walls of 
the stadium. 


Whether the bottle was inadvertently 
pushed from the wall or was cast over it, 
was not an intervening and superseding cause 
under the facts as alleged in the petition; 
nor was it the sole, proximate cause of’ the 
injury. The defendant’s negligence in per- 
mitting the sale and delivery of the bottles 
and allowing them to become vagrant in the 
stadium, furnished the first step. The fall 
of the bottle was the second step, not only 
teasonably to be anticipated, but known by 
defendants to have occurred previously. The 
petition stated a cause of action. Judgment 
of the trial court was reversed and the cause 
femanded with instructions to overrule the 
demurrer.—Rowell v. City of Wichita et al. 


Kansas Supreme Court. January 25, 1947. 
14 CCH NEGLIGENCE Cases 322. 


Fred Hinkle, Wichita, Kansas, for Appellant. 


William Tinker; Glenn Porter; Getto McDon- 
ald; Arthur W. Skaer; Hugh P. Quinn; Fred 
W. Aley, City Attorney, Wichita, Kansas, for 
Appellees .City of Wichita, Helgerson, Osment 
& Brazill. 


Robert R. Hasty, Wichita, Kansas, for Appel- 
lee Thomas Hopkins Post No. 4 of the American 
Legion. 


CITY WATER PIPE LINES BURST 


(OHIO) 
e@ Boulders hurled against warehouse 
Trespass, nuisance 
Necessity for proof of negligence 


Plaintiff was the lessee in possession of a 
warehouse in defendant city. Some fifty 
years before the time in question, the city 
had installed a water pipe line under the 
street near plaintiff’s property. The water 
pipe line broke loose and precipitated a 
large quantity of boulders and stones down 
the hillside and against the warehouse. The 
larger stones broke through the brick walls 
and permitted water, stones and mud to 
flow into the warehouse, which was filled 
with kiln-dried sashes and doors and finish- 
ing material. In its first cause of action, 
plaintiff alleged that there was an invasion 
of its property constituting a trespass and, 
further, that by maintaining the old pipe line, 
defendant became liable for the damage sus- 
tained without allegation of proof of negli- 
gence. 


It seemed to the court that to apply to a 
system of pipe lines conducting water under- 
ground on city streets the doctrine of the 
escape from one’s land of something in- 
herently dangerous, whether animate or in- 
animate, was to carry the ancient doctrine 
beyond all reasonable limits. It further 
agreed with the trial court that the facts 
alleged did not constitute an absolute nui- 
sance. The most that could be claimed was 
a qualified nuisance, where negligence must 
be alleged to create liability. Judgment of 
the lower court sustaining the demurrer to 
the first cause of action was affirmed.—lIn- 
terstate Sash & Door Company v. City of 
Cleveland. Ohio Court of Appeals, Cuya- 
hoga County, Eighth District. February 3, 
1947. 14 CCH NEGLIGENCE Cases 369. 

Oviatt & Oviatt, for Plaintiff, Appellant. 


Lee C. Howley, Director of Law; C. L. Holli- 
son, for Defendant, Appellee. 
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RAISED CRACK IN SIDEWALK 


(OHIO) 
e Pedestrian injured 
General knowledge of condition 
Contributory negligence 





Walking along the sidewalk, plaintiff 
stepped on a raised and cracked place, and 
fell. Her petition alleged that this raised 
and cracked place was six or seven inches 
high, and constituted a nuisance to those 
using the sidewalk. The sole question be- 
fore the court was whether the trial court 
erred in holding that plaintiff was not en- 
titled to go to the jury. It was contended 
that plaintiff’s testimony as to the cause and 
manner of her injury was not in accord 
with her petition. The court did not agree. 
If the sidewalk had a cracked place, as 
alleged, it was not unusual or at variance 
with the averment that the place where it 
was cracked might either break or, upon 
being broken upon plaintiff’s stepping on it, 
tip and cause her to fall. 

The question of plaintiff's contributory 
negligence was for the jury. Plaintiff's 
knowledge of the defect was secured only 
by general observation when she had walked 
in the street alongside the sidewalk and her 
opportunity to see it as she walked on it 
immediately before she fell. It was a per- 
missible inference that she had only a gen- 
eral knowledge of the condition, and that at 
no time did she have actual knowledge of 
the identical defect which caused her in- 
juries. Judgment of the trial court was 
reversed and the cause remanded.—Winkler 
v. City of Columbus. Ohio Court of Ap- 
peals, Franklin County. February 5, 1947. 
14 CCH NEGLIGENCE CAsEs 372. 

James F. Henderson, Russ Bothwell, 16 Broad 
Street, Columbus, Ohio, for Plaintiff, Appellant. 


Richard W. Gordon, City Attorney; Hugh 
Martin; Edward J. Cox, Assistant City Attorney, 
City Hall, Columbus, Ohio, for Defendant, Ap- 
pellee. 


EXCESSIVE SHRINKAGE 
OF CATTLE 


(OKLAHOMA) 
e@ Negligent delay in shipping 
Carrier’s liability 





Plaintiff had ordered twenty-one cars for 
the shipment of cattle over defendant car- 


rier’s lines. Before plaintiff could feed or 
water the cattle, an employee of defendant 
notified him to begin loading immediately 
because the train would pick up the cars at 
six p.m. Plaintiff completed the loading by 
this hour, but the train did not pick up the 
cars and depart until twelve-fifty a. m. the 
next day. The stock train ran daily; but be- 
cause of priority of troop and passenger 
trains, other wartime congestions, and 
severe weather, it did not adhere to a strict 
schedule. The train arrived at its destina- 
tion twenty-three hours after loading time. 
Plaintiff sought damages for excessive 
shrinkage caused by the negligent delay in 
the transportation of the cattle. 


The carrier pleaded the provisions of the 
shipping contract to the effect that except 
when its negligence proximately contributed 
to the loss, it was not liable for loss caused 
by an act of God, such as the storm and war- 
time priorities. But the trial court’s judg- 
ment for plaintiff did not rest upon the al- 
leged negligent operation of the train. It 
was based squarely upon the proposition 
that no matter how meritorious the excuses 
offered for delay, the duty nevertheless 
rested upon the carrier to inform the shipper 
of the known delay. The breach of that 
common law duty was not lessened by the 
plea of a “busy railroad.” . Judgment for 
plaintiff was affirmed.—The Atchison, Topeka 
and Santa Fe Railway Company v. Jarboe 
Livestock Commission Company. United 
States Circuit Court of Appeals, Tenth Cir- 
cuit. January 27, 1947. 14 CCH NEGLIGENCE 
Cases 300. 

M. M. Gibbens; Rainey, Flynn, Green & An- 
derson; Biddison & Rheam, for Appellant. 

William K. Powers, for Appellee. 


DEMENTED PATIENT 
COMMITS SUICIDE 





(VERMONT) 
e Charitable hospital’s liability 
Duty to keep patient under surveil- 
lance 
Breach of contract 


“A policy of law which prevents him who 
accepts the benefit of a charity from suing it 
for the torts of its agents, and thus taking 
for his private use the funds which have 
been given for the benefit of humanity, which 
shields gifts made to charity from ‘the 
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hungry maw of litigation’ and conserves 
them for purposes of the highest importance 
to the state, carries on its face its own justi- 
fication, and without the aid of metaphysical 
reasoning, commends itself to the wisdom 
of mankind.” 

At the time the decedent was received as 
apatient at defendant charitable hospital, he 
was suffering from temporary insanity with 
severe mental depression and suicidal tend- 
encies. These facts were known to defend- 
ant. Plaintiff alleged that the decedent 
committed suicide as a result of defendant’s 
negligent failure to care for the patient pru- 
dently and keep him under strict observation 
at all times. By the great weight of au- 
thority, there can be no recovery in a tort 
action for injuries received by a patient 
through negligence of the servants of a 
public charity. Count two alleged that de- 
fendant was liable because, for a valuable 
consideration, it had entered into a verbal 
contract to keep the patient under strict ob- 
servation, and the contract had been breached. 
There can be no liability in a contract such 
as alleged if none exists in tort. Judgment 
was entered for defendant.—Ellsworth, Exrx. 
v. the Brattleboro Retreat. United States 
District Court, District of Vermont. No- 
vember 4, 1946. 14 CCH NEGLiceNce CAsEs 
362. 

McNamara & Larrow, Burlington, Vermont, 
for Plaintiff. 


Lawrence & O’Brien, Rutland, Vermont, for 
Defendant. 


SLOPING DRIVEWAY 
ENDANGERS PEDESTRIAN 


(MASSACHUSETTS) 


© Water flowing onto sidewalk 
Pedestrian’s fall on ice 
Abutting owners’ liability 


Defendants jointly had a driveway shoveled 
out and leveled along their common boundary 
line. The driveway was level for a distance 
of forty feet from the sidewalk and then 
rose slightly. Where it joined the sidewalk 
it sloped upward about an inch. It was 
snowing and the ground was covered by two 
inches of snow when plaintiff slipped and 
fell on ice beneath the snow about five feet 
north of the driveway. On rainy days prior 
to the accident, water had been seen running 
in the same place where plaintiff fell; and 


on winter days ice had been seen there. De- 
fendants conceded that plaintiff proved due 
and sufficient notice. 


Defendants unquestionably had the right 
to improve their land by constructing the 
driveway. If the natural course of surface 
water had been altered thereby, no liability 
would be imposed on them. But if in con- 
structing the driveway they created an arti- 
ficial channel that increased the flow of 
water discharged upon the sidewalk and 
thus made the use of the walk dangerous, 
defendants would be liable to one injured on 
the icy walk. The court ruled that the evi- 
dence and photographs permitted the trial 
judge to find that defendants had created an 
artificial channel where water flowed onto 
the sidewalk in greater amounts than might 
have occurred in the natural state of the 
land. The order dismissing the report was 
affrmed.—Hooper v. Kennedy. Massachu- 
setts Supreme Judicial Court Suffolk. 
January 6, 1947. 14 CCH NEGLIGENCE CAsEs 
364. 

R. W. Cornell, for Plaintiff. 

L. G. Haley, for Defendant Kennedy. 


J. J. O'Neill, J. H. F. Calver, for Defendant 
Halligan, 


PASSENGER THROWN 
FROM STEPS OF STREETCAR 


(CALIFORNIA) 


e Streetcar colliding with automobile 
Violation of ordinance 
Conditions excusing violation 


Plaintiff, the last person to board the 
streetcar, was unable to go beyond the second 
step because the platform was crowded. As 
the streetcar approached the next stop, and 
while plaintiff was still on the second step, 
it collided with an automobile. The impact 
ripped the steps from the body of the car, 
and plaintiff was thrown to the street. De- 
fendant railway company contended that the 
evidence conclusively established that plain- 
tiff was guilty of contributory negligence as 
a matter of law because of his violation of a 
section of the Municipal Code which makes 
it unlawful to ride upon the fenders, steps, 
or running board of any streetcar or vehicle. 
Defendant further contended that prejudi- 
cial error resulted from the trial court’s re- 
fusal to instruct the jury that if it found 
that plaintiff had violated the applicable 
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ordinance, he was guilty of negligence as a 
matter of law. 


The jury was instructed that if plaintiff 
did violate the ordinance at the time of the 
accident, the question then to be answered 
was whether or not the circumstances ex- 
cused his conduct. Plaintiff testified that 
when he boarded the car he did not ob- 
serve how many people it was carrying; that 
he did not notice the crowded condition’ of 
the rear platform until the car was proceed- 
ing on its way; that he endeavored to make 
his way into the car, but found it impossible 
to do so; and that the car had not yet 
stopped when the step upon which he was 
riding was struck by the automobile. From 
this evidence, the jury could find that plain- 
tiff reasonably thought that the people in 
front of him would soon move up into the 
car. The verdict in plaintiff's favor was an 
implied finding that the alleged violation of 
the ordinance was excusable and was amply 
supported by the evidence. Judgment for 
plaintiff was affirmed.—Combs v. Los Angeles 
Railway Corporation. California Supreme 
Court. January 31, 1947. 14 CCH NEctr- 
GENCE CAsEs 355, 

Gibson, Dunn & Crutcher, 634 Spring Street, 


Los Angeles, California, for Defendant, Appel- 
lant. 


Tripp, Callaway, Sampson & Dryden; De Witt 
Morgan Manning, 210 W. Seventh Street, Los 
Angeles, California, for Plaintiff, Appellee. 


INEBRIATED PASSENGER 
EJECTED FROM TRAIN 


(KENTUCKY) 


e Struck by passing train 
Duty owed by carrier 


Soon after boarding defendant’s train, the 
decedent, a young soldier, became drunk and 
annoying when he passed through the train 
seeking more whiskey from other passen- 
gers. The conductor summoned the Military 
Police, who took charge of the soldier for 
the last twenty miles of his journey. His 
ticket showed his destination as Whitley, a 
small flag station about two miles north of 
the town of Stearns. The soldier’s home was 
located midway between Whitley station and 
Stearns. When the train reached the flag 
stop, the conductor directed the Military 
Police to put off the decedent there. The 
station was deserted and unlighted, and 


there was no one around to aid the decedent, 
who evidently wandered bewilderedly about 
the tracks. He was heard to cry out, 
“Where am I?” and to utter other calls for 
aid. Early the next morning his mangled 
body was found on the track over which 
southbound trains had passed during the 
night. The evidence showed that the de. 
cedent wished to remain on the train until 
he reached the station at Stearns. That 
station was well lighted, and a railroad 
policeman was on duty there at all times 
These facts were known to the conductor, 


When the decedent was put off the train, 
he was so drunk that he was obviously un- 
able to appreciate and protect himself from 
the danger of passing trains. The conductor 
failed to exercise ordinary care for the safety 
of his drunk and helpless passenger. Judg- 
ment was entered for plaintiff.—Bartley, 
Admx. v. Cincinnati, New Orleans and Texas 
Pacific Railway Company. United States 
District Court, Eastern District of Ken- 
tucky. October 4, 1946. 14 CCH Nect- 
GENCE CAsEs 359, 


ATTEMPT TO BOARD 
MOVING TRAIN 


(OHIO) 
e Losing grip on handhold 
Conductor’s promise to hold train 
Assumption of risk 


While off duty from his work as a brake- 
man for defendant, plaintiff attempted to 
board a moving passenger train of the com- 
pany. The conductor had promised that he 
would hold the train until plaintiff could 
look for his railroad pass at his bunkhouse, 
which was located at the railroad station 
about 250 feet from the entrance to the 
train. When plaintiff came out of the bunk- 
house, he ran toward the train and was 
seventy-five feet from it when it started to 
move. He ran alongside a coach and waited 
until the handhold was within reach, but 
lost his grip and was thrown down be- 
tween the rails and dock. He sustained an 
injury to his hand which necessitated the 
amputation of four fingers, Plaintiff alleged 
both negligence and willful and wanton mis- 
conduct on the part of defendant in starting 
the train, with the trap door open, before it 
was scheduled to leave, knowing that the 
handholds at the coach entrance were wet 
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and slippery, while he was attempting to 
hoard in plain sight of the conductor. The 


jury returned a general verdict for plaintiff. 


The reviewing court had this to say: 
“Where a prospective passenger attempting 
to board a moving train is an experienced 
railroad man with full knowledge equal to 
that of the train crew of the circumstances 
relating to the hazard, and where minds can- 
not differ as to the assumption of risk on 
the part of the passenger, the court may find 
as a matter of law that the prospective pas- 
senger’s Own conduct was the proximate 
cause of his injury. Defendant’s motion for 
judgment n. o. v. should have been sus- 
tained.” Judgment of the lower court was 
reversed and judgment entered for de- 
fendant.—Masters v. The New York Central 
Railroad Company. Ohio Supreme Court. 
January 15,1947. 14 CCH NEGLIGENCE CAsEs 
350. 

Brady, Whitehead, O’Connor & Simmons, for 
Appellee. 


Doyle, Lewis & Warner; Harold A. James, for 
Appellant. 


ROOTS LEFT IN PATIENT'S GUM 


(OHIO) 


@ Dentist’s malpractice 
Mouth infection and illness resulting 
Sufficiency of proof 


Plaintiff had employed defendant to ex- 
tract twenty-four teeth. In a malpractice 
action against defendant, plaintiff alleged 
that roots of certain teeth had been per- 
mitted to remain in the gums and the arti- 
ficial teeth fitted over the broken natural 
teeth and roots, thereby causing a mouth, 
gum and jaw infection which developed into 
hypostatis pneumonia. Plaintiff consulted 
another dentist, who X-rayed her mouth. 
He testified that the roots of some teeth 
remained in the jaw; that this was not good 
dental practice; but that he could not say 
that defendant was responsible for this con- 
dition. It was uncontradicted that plaintiff 
had previously had eight teeth extracted, at 
least two of them a year prior to the extrac- 
tions performed by defendant. There was 
no testimony particularizing the position of 
the cavities made by defendant’s extractions 
and placing the broken roots in these par- 
ticular cavities. A general condition of in- 
fammation in the mouth followed by illness 


was not sufficient evidence to establish re- 
sponsibility. It should appear by sufficient 
evidence that the infection was due to the 
leaving of the roots in the cavities made by 
defendant’s extractions. The motions for a 
directed verdict should have been sustained. 
Judgment for plaintiff was reversed and the 
caused remanded for further proceedings.— 
Pollack v. Dussourd. United States Circuit 
Court of Appeals, Sixth Circuit. January 
20, 1947. 14 CCH NEGLIcENcE Cases 440. 


Jack Glenn Williams, Cincinnati, Ohio, for 
Appellant. 


R. Howard Smith, 
Appellee. 


Newport, Kentucky, for 


CUSTOMER SLIPS 
ON SPILLED ICE CREAM 


(MISSOURI) 


@ Manager’s admission 
Notice 


While plaintiff and a companion were en- 
tering a booth in defendant’s drugstore, 
plaintiff slipped and fell. Glancing down, 
she saw a napkin with what appeared to be 
some ice cream, strawberries or syrup, and 
a man’s heel track in the conglomeration. 
Plaintiff testified that the manager stated 
that he had told an employee to clean up 
the floor an hour before she fell, but that 
because of the war it was hard to get com- 
petent help. The manager denied making 
this statement. Witnesses for defendant 
testified that the store had a system with 
reference to housekeeping; that they always 
had three porters on duty, one of which was 
detailed to a bell system; that the aisles were 
swept every half hour in accordance with 
this system; and that a buzzer summoned a 
porter immediately to wipe up anything that 
had been dropped on the floor. The court 
regarded the evidence as ample to make out 
a submissible case of actionable negligence. 
Defendant’s motion for a directed verdict 
was properly denied, and judgment for plain- 
tiff was affirmed.—Hewitt v. Katz Drug 
Company. St. Louis Court of Appeals, Mis- 
souri. February 18, 1947. 14 CCH NeEctt- 
GENCE CASEs 432. 

Evans & Dixon, John F. Evans, 818 Olive 
Street, St. Louis, Missouri, for Appellant. 


Everett Hullverson, Gregg William Keegan, 
722 Chestnut Street, St. Louis, Missouri, for Re- 
spondent. 
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PATRON FALLS 
ON MARBLE STAIRWAY 


(GEORGIA) 


@ Marble covered with metal tread 
Construction and maintenance 
Due care of owner 


As plaintiff was descending a marble stair- 
way in defendant’s store, she fell and sus- 
tained a broken wrist and other injuries. 
Plaintiff contended that her fall was due to 
the slippery condition of the stairs. The 
stairway was of marble covered by a metal 
tread. This tread had an abrasive material 
molded into and through the metal so that 
the rough surface would prevent slipping. 
Plaintiff used the banister. The evidence 
showed that the steps and metal treads were 
of the most modern type in use for such 
purposes and were in good condition and 
properly maintained. Holding that defend- 
ant had exercised due care in the construc- 
tion and maintenance of the steps, the court 
entered judgment for defendant. Shafer v. 
Rich’s, Inc. United States District Court, 
District of Georgia, Atlanta Division. Janu- 
ary 17,1947. 14 CCH NEcLicence Cases 441. 

E. L. Fowler, C. E. Moore, 412 Chamber of 


Commerce Building, Atlanta, Georgia, for 
Plaintiff. 


Neely, Marshall & Greene, 1040 Hurt Building, 
Atlanta, Georgia, for Defendant. 


PEDESTRIAN FOUND 
IN SIDEWALK TRENCH 





(PENNSYLVANIA) 


e Gas company laying pipes 
Barricades, lights 
Burden of proof 


At three o’clock in the morning plaintiff's 
decedent was found lying in a trench in the 
sidewalk with one of his legs broken. De- 
fendant company was engaged in laying gas 
pipes in the sidewalk. The trench was de- 
scribed by a witness for plaintiff as five feet 
deep and three feet wide, whereas the op- 
erator of the trench digger testified that it 
was eighteen inches wide and three feet 
deep. It extended parallel with the curb 
eight feet east of it. When defendant’s 
workmen stopped work on the evening be- 
fore the accident, the sidewalk at the upper 
end was barricaded, at the lower end the 


trench digger, which was about the size of 
an automobile, was left in place on the side- 
walk. Red lights were on the barricade and 
trench digger. Between the curb and trench 
was a deposit of excavated material, and on 
the opposite side of the trench was a mound 
of earth six feet high. Red lights also were 
placed along the trench side. Plaintiff's de- 
cedent died a few days after the accident, 
and since no deposition had been taken from 
him, there was no evidence describing how 
he got into the trench. The burden of proof 
was on plaintiff, who failed,to prove that the 
decedent’s injury resulted from any breach 
of duty by defendant. Judgment for de- 
fendant was affirmed.—Huber, Admx. v, The 
Philadelphia Gas Works Company. Penn- 
sylvania Supreme Court, Eastern District. 
January 6, 1947. 14 CCH NEGLIGENCE CAses 
384. 

Edwin Fischer, 818 Real Estate Trust Build- 
ing, Philadelphia, Pennsylvania, for Appellant. 


Murdoch K. Goodwin; Arthur Littleton; Mor- 
gan, Lewis & Bockius, 2107 Fidelity-Philadel- 
phia Trust Building, Philadelphia, Pennsylvania, 
for Appellee. 


ELEVATOR DOORS IN SIDEWALK 
TRIP DOCTOR 


(ILLINOIS) 


e Excessiveness of verdict 
Superficial injuries 





Plaintiff, a practicing physician, stumbled 
over two sidewalk doors covering a base- 
ment sidewalk elevator. Lifting of the door 
by an employee of defendant was the cause 
of plaintiff’s fall, and the evidence supported 
a finding by the jury that plaintiff was in 
the exercise of due care for his own safety. 
Plaintiff’s injuries consisted of a skin abra- 
sion about an inch long above the left eye, 
a superficial abrasion about one-half inch 
long on the outside of the lip, a deep cut on 
the inside of the lip, and an abrasion about an 
inch and one-half long on his little finger. 
Plaintiff failed to prove that his fall in De- 
cember, 1943, had any connection with the 
state of his health in June, 1944. He con- 
tinued to perform all of his duties, many 0! 
which were highly specialized and technical, 
in the usual manner. He treated and ex- 
amined from twenty to forty patients during 
the day. In the light of the injuries shown, 
the court believed the verdict to be exces- 
sive and ordered a remittitur of $2,000. 
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Sandstedt v. Consumers Ice Company. _IIli- 
nois Appellate Court, First District. Janu- 
ary 8, 1947. Released January 28, 1947. 14 
CCH NEGLIGENCE CASEs 385. 


Wilson & McIlvaine, for Defendant, Appellant. 


Leo M. Tarpey, William A. Fullenkamp, for 
Plaintiff, Appellee. 


WET, SLIPPERY SUBSTANCE 
ON STORE STEPS 


(ILLINOIS) 


e Patron injured 
Storekeeper’s notice 


While descending a stairway in defendant’s 
department store, plaintiff slipped on a wet, 
slippery substance, which, she said, was 
melted snow and vomitus. Plaintiff charged 
defendant with negligence in permitting the 
stairway to become wet and covered with 
a slippery substance. Under the law de- 
fendant was required to use reasonable care 
to see that its premises were reasonably safe 
for its patrons. Whether the vomitus had 
been on the stairway such a period of time 
that defendant, in the exercise of ordinary 
care, would have discovered and removed 
it, was a question of fact for the jury. Mani- 
festly, the jury believed that the substance 
did remain on the stairway while plaintiff 
visited the shoe department on the second 
floor for a period of ten or fifteen minutes. 
Judgment for plaintiff was affirmed—Saviano 
v. The 12th Street Store. Illinois Appellate 
Court, First District. January 8, 1947. Re- 
leased January 28, 1947, 14 CCH NEciI- 
GENCE CASES 390, 

Hinshaw & Culbertson, for Appellant. 

Coghlan & Coghlan, for Appellee. 


MINOR ATTEMPTS JUMP 
ON MOVING FREIGHT TRAIN 


(ILLINOIS) 


e Trespasser or invitee 
Implied invitation to throw switches 


In attempting to board a moving freight 
train, eight-year-old plaintiff lost his grip 
on the ladder and fell. As a result of his 
injuries, plaintiff’s leg was amputated a few 
inches below the hip. Defendant appealed 
rom a judgment for plaintiff in the amount 


of $35,000. The vital issues submitted to 
the jury were whether plaintiff was in a 
place of danger at defendant’s invitation im- 
plied in a previous custom, known to de- 
fendant, under which boys other than plaintiff 
boarded defendant’s moving train to throw 
switches in return for gifts from defendant’s 
employees; and whether defendant negli- 
gently breached its duty to plaintiff by fail- 
ing, with knowledge of the alleged custom, 
to warn him, use ordinary care to protect 
him in danger, and provide a lookout while 
backing its train. There was evidence from 
which the jury could infer that the boys had 
been present on the right-of-way on that 
day in pursuit of the custom. Therefore, 
the trial court properly submitted plaintiff’s 
case to the jury. Defendant’s motion for a 
directed verdict and judgment %.0.v. was 
properly denied. Judgment for plaintiff was 
affirmed.—Briney, etc. v. Illinois Central 
Railroad Company. Illinois Appellate Court, 
First District. January 8, 1947. Released 
January 28, 1947. Rehearing denied, Janu- 
ary 28, 1947. 14 CCH NEGLIGENCE Cases 407. 

Joseph W. Freils, Herbert J. Deasey, for Ap- 
pellant. 

Joseph Barbera, for Appellee. 


DANCER SLIPS ON GLASS CHIPS 


(PENNSYLVANIA) 


e Altercation on dance floor 
Partial removal of litter 


While plaintiff was absent from defendant’s 
dance floor, two men became involved in 
an altercation, in the course of which one 
struck the other over the head with a bottle. 
The contents of the bottle and pieces of 
glass were spattered on part of the ballroom 
floor. At the direction of the manager, a 
houseman appeared with a mop and dust- 
pan to remove the litter. Shortly thereafter 
plaintiff returned from the powder room 
and resumed dancing. In passing over the 
part of the floor where the bottle had been 
broken, plaintiff slipped. To prevent her 
falling, plaintiff’s partner grabbed her left 
arm and jerked it upward, fracturing part 
of the left humerus. The dance floor was 
dimly lighted, and after her mishap, plaintiff 
saw for the first time that the place where 
she had slipped was.wet and that small 
particles of glass were on the floor. The 
gist of defendant’s argument was that there 
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was no actionable negligence on the part of 
the hotel management since it had cleaned 
up the litter before the dancing resumed. 


The court thought that it stood to reason 
that without the use of a brush or some 
utensil other than a mop, all the particles 
of glass could not be removed from the 
floor. “Defendant would have to admit that 
to allow the floor to be wet and particles 
of glass to remain on it after notice would 
be evidence of negligence. It cannot be any 
different when a defendant has notice of a 
hazardous condition, undertakes to cure the 
condition, and does not do it. No person 
can absolve himself from a duty imposed by 
law by doing only half of it or doing it 
improperly.” Judgment for plaintiff was 
affrmed.—Cardone v, Sheldon Hotel Cor- 
poration. Pennsylvania Superior Court. Janu- 
ary 17, 1947. 14 CCH NEGLIGENCE Cases 418. 


Michael A. Foley, 1804 Finance Building, 
Philadelphia, Pennsylvania, for Appellant. 


Charles Polis, Philip S. Polis, 1203 North 
American Building, Philadelphia, Pennsylvania, 
for Appellee. 


SHOOTING OF OIL WELL 
DAMAGES HOUSE 


(OKLAHOMA) 


e Drilling conducted across street 
Circumstantial evidence 


Plaintiff was awakened by a rumbling, 
roaring noise. Shortly thereafter the floor 
of the room in which she was sleeping col- 
lapsed. Once outdoors, she discovered oil 
splashed over the house. Defendant was 
engaged in drilling a well for oil and gas 
upon property across the street. The man 
who pulled plaintiff from her wrecked room 
testified that he lived about half a block 
from her; that around midnight he heard 
a loud noise and a rumble and felt a jar; 
that he went down to the well, but stayed 
only a minute because the men told him 
that it was dangerous; and that the well was 
spewing oil. 


Although the evidence on behalf of plain- 
tiff was circumstantial, the court deemed it 
sufficient to require the submission of the 
case to the jury. It was a reasonable infer- 
ence that the wrecking of plaintiff’s house 
was caused by some sort of explosion in the 
vicinity. The testimony of plaintiff’s rescuer 


and two other witnesses that shortly there- 
after oil was spraying out of the well and 
was cast upon plaintiff’s premises was suff- 
cient to justify the inference that an explo- 
sion in or about the well had occasioned 
injury to plaintiff's house. Judgment for 
plaintiff was reduced, and as modified was 
affrmed.—Wood Oil Company v. Washing- 
ton. Oklahoma Supreme Court. January 
21, 1947. 14 CCH NEGLIGENCE CasEs 436, 


N. E. McNeill, Tulsa, Oklahoma, for Plaintiff 
in Error. 


Bishop & Bishop, Seminole, Oklahoma, for 
Defendant in Error. 


CHILD DROWNED 
IN CITY SWIMMING POOL 


(UTAH) 
e Municipality’s liability 
Momentary absence of guard 
Governmental v. proprietary function 





Noticing that the temperature in the pool 
needed regulating, the lifeguard stepped out- 
side to find another guard to relieve him 
A very brief interval occurred between the 
time one guard left and another arrived 
But during this short period, plaintiff's twelve- 
year-old daughter and her two companions, 
by holding onto the drain trough at the top 
of the pool, worked their way into deep 
water. Plaintiff's daughter suggested that 
they “see how deep it was.” She released 
her hold on the handrail to test the depth. 
When she came up, one of the boys saw her 
gasp and try to call for help. The relief 
guard was notified, and quickly recovered 
the body from the bottom of the pool, but 
all efforts to resuscitate the girl failed. De- 
fendant contended that the operation of the 
swimming pool was a governmental function 


The court could see no occasion for ex- 
tending governmental immunity from lia- 
bility for tortious acts of employees by labeling 
an activity a governmental function simply 
because the enterprise was municipally owned 
The fact that admission was charged and 
state and federal taxes were collected on 
the admission charges, and other facts con- 
vinced the court that the operation of the 
pool was not a governmental function. The 
argument that the child was guilty of contribu- 
tory negligence as a matter of law was not 
well founded. It could not be held as a matter 
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of law that a child who resorts to some prank 
in a pool during the absence of a guard who 
should be on duty, is contributorily negligent, 
for a child does not necessarily or consciously 
expose himself to injury or risk of death. 
Judgment for plaintiff was affirmed.—Griffin 
y. Salt Lake City. Utah Supreme Court. 
January 6, 1947. 14 CCH NEGLIGENCE CasEs 
387. 


PATRON ROLLS DOWN 
CELLAR STEPS 


(CONNECTICUT) 


e Searching for ladies’ room 
Men’s room entered through error 
Cellar door adjacent to men’s room 


Plaintiff and a gentleman companion were 
patrons in defendant’s restaurant. During 
the course of the evening, plaintiff proceeded 
to the rear of the restaurant to the ladies’ 
room. Her companion, noting that she had 
entered the men’s room, went to the door, 
called to her that she was in the wrong 
room, and returned to his seat. She made 
an embarrassed exit, turned to her left and 
opened a door, stepped in and fell down the 
stairs to the cellar floor. Defendant con- 
tended that plaintiff was not.an invitee with 
relation to that part of the restaurant where 
the cellar door was located, and that she 
was guilty of contributory negligence in 
using it. 


The three doors in question were in line 
and an equal distance apart. While the 
women’s room was separated from the men’s 
room by a screen, the jury might have found 
that it was in a corner where it might readily 
have been overlooked, whereas the other 
two doors were in plain view of one enter- 
ing the passageway. The jury reasonably 
could have concluded that the cellar door, 
four feet away from the men’s room, might 
be mistaken for a toilet, and could have 
found that plaintiff was an invitee to that 
part of the restaurant. The plaintiff’s con- 
tributory negligence in stepping inside with- 
out ascertaining what was before her, was 
a question of fact for the jury. It might 
well have found that she could have as- 
sumed reasonably that another toilet next 
to the men’s room would be on the same 
floor level. Judgment for plaintiff was af- 
firmed.—Morris v. Granato et al. Connec- 


ticut Supreme Court of Errors. 
1947. 
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INFANTS FED 
BORIC ACID SOLUTION 


(CONNECTICUT) 


e Charitable hospital’s liability 
Care in selection of employees 


Six newborn infants at defendant’s hospi- 
tal were fed a poisonous solution of boric 
acid instead of dextrose. Five of the children 
died, and one suffered serious injuries. The 
formula had been prepared in the pharmacy, 
which was in charge of a competent pharma- 
cist. Upon a request to the hospital ad- 
ministrator, she had been assigned a handyman 
from the housekeeping department to assist 
her. There were two possible bases of lia- 
bility, namely, that defendant was negligent 
in the selection of its employees, or that it 
was guilty of corporate negligence in failing 
to provide proper facilities and safeguards 
in the pharmacy. 


There was no evidence from which the 
jury reasonably could have found that the 
hospital did not use due care in selecting 
the handyman. The most that the evidence 
tended to show was that the pharmacist im- 
properly directed or permitted him to fill a 
container with boric acid powder instead of 
dextrose, and this was far from proving 
that the corporation or its board of direc- 
tors failed to use due care in selecting its 
employees. Moreover, the trial court should 
not have submitted to the jury the question 
of defendant’s failure to provide proper facili- 
ties and safeguards, inasmuch as all the evi- 
dence indicated that the pharmacy was set 
up in accordance with standard practice. In 
addition, an instruction with reference to 
the non-delegable duties of a hospital was 
entirely too broad a statement because it 
made the most trivial duties in running the 
hospital non-delegable and possible bases 
of liability. If applied, it would. virtually 
eliminate the doctrine of the immunity of 
a charitable hospital. Judgments for plain- 
tiffs were set aside and a new trial ordered. 
—Evans, Adm. v. Lawrence and Memorial 
Associated Hospitals, Inc. Connecticut Su- 
preme Court of Errors, New London County. 
January 15, 1947. 14 CCH NEGLIGENCE CasEs 
411. 
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